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UNITED STATES DISCTRICT COURT FOR THE DISTRICT OR MASSACHUSETTS

MEMORANDUM

TO: Judge Jill Hamers
FROM: New Law Clerk

RE: John “Vicky” Johnson v. Boston Area Ducks; Charlie MacKenzie v. Boston Area Ducks

DATE: May 21, 2008

Facts:

Defendant Boston Area Ducks (hereinafter “BAD”) operates a fleet of eight authentic World War II amphibious landing vehicles known as duck boats.  BAD rents the duck boats from eight private owners, whose contract with BAD provides the right to require “special tours” where BAD supplies additional amenities.  One of the duck boat owners, A. Oza (hereinafter “Oza”), developed a special tour  (hereinafter the “poetry tour”) held on May 15, 2007 in celebration of National Poetry Month including a tour of poetry landmarks and a special menu including the traditional Scottish dish haggis.  The haggis for this special tour was intentionally contaminated during preparation by disgruntled BAD employees.  Half of the poetry tour was on land, and then the duck boat drove into the Charles River and proceeded downriver, through a set of locks, and into Boston Harbor.

Plaintiff John “Vicky” Johnson (hereinafter “Vicky”) has worked for BAD for two years and spends equal time working on each of the eight duck boats in various capacities.  Vicky spends 61% of his time as a “ConDUCKtor,” acting as a duck boat’s captain and tour guide.  Vicky spends the remainder of his time performing land-based duties such as ticket sales and promotional work. 

Plaintiff Charlie MacKenzie (hereinafter “Charlie”) was a guest on the poetry tour, which was captained by Vicky.  After embarking, Vicky invited the guests to eat their food.  Charlie ate his haggis, and soon began to feel sick.  When the duck boat drove into the Charles River as planned, it immediately began to rock in the choppy water.  The tainted haggis combined with the rocking of the boat caused Charlie to become violently ill and disoriented.  As Charlie leaned over the railing of the duck boat to vomit, the boat rocked and Charlie fell into the water.  Vicky immediately stopped the boat, put on a life preserver, and jumped in to rescue Charlie.  Another guest threw a life preserver to Charlie as Vicky swam over.  Vicky secured the life preserver around Charlie and helped him back to the boat.  Vicky separated his shoulder while climbing back into the boat, but was able to complete the tour with his good arm. 

When the tour finished, Charlie and Vicky were taken to the hospital.  Vicky was unable to return to work for a month, and BAD gave him only one week of paid leave.  Vicky is suing BAD for lost wages under the Jones Act, 46 U.S.C.A. § 30104 (2007).  Charlie was treated for hypothermia and food poisoning, incurring considerable medical fees that his insurance did not cover, and is suing BAD in federal court under admiralty jurisdiction, 28 U.S.C. § 1333(1) (2000). 
Issues:

1. Does Vicky qualify as a ‘seaman’ under the Jones Act where (1) his duties contribute to the mission of a fleet of vessels and (2) he has demonstrated a connection to an identifiable fleet of navigable vessels?
2. Does Charlie qualify for admiralty jurisdiction where (1) his tort occurred on navigable waters, (2) was likely to disrupt maritime commerce, and (3) was substantially related to the traditional maritime activity of passenger transport?
Brief Answers:
1. Vicky qualifies as a ‘seaman’ under the Jones Act because (1) his duties contribute to the mission of a fleet of vessels and (2) he has demonstrated a connection to an identifiable fleet of navigable vessels.

2. Charlie qualifies for admiralty jurisdiction because (1) his tort occurred on navigable waters, (2) was likely to disrupt maritime commerce, and (3) was substantially related to the traditional maritime activity of passenger transport.

Discussion:
1. Vicky qualifies as a ‘seaman’ under the Jones Act because his duties contribute to the mission of a fleet of vessels and he has demonstrated a connection to an identifiable fleet of navigable vessels.


The Jones Act, 46 U.S.C.A. § 30104 (2007), provides that a “seaman injured in the course of employment” may bring suit against their employer.  A ‘seaman’ is a “master or member of a crew.”  Chandris, Inc. v. Liatsis, 515 U.S. 341 (1995) (quoting McDermott Int’l, Inc. v. Wilander, 498 U.S. 337, 347 (1991)).  To qualify as a ‘seaman’ under the Jones Act, Vicky must show that (i) his duties “contribut[e] to the function of the vessel or to the accomplishment of its mission”, and (ii) he has a “connection to a vessel in navigation (or to an identifiable group of such vessels).”  Chandris, 515 U.S. at 368. 

Vicky must show that his position “contributes to the function of the vessel or to the accomplishment of its mission.”  Id.  This requirement is very broad, and encompasses “all who work at sea in the service of a ship.”  Id. (quoting Wilander, 498 U.S. at 354).  A vessel need not be out on the open ocean to pass this requirement.  Harbor Tug & Barge Co. v. Papai, 520 U.S. 548, 554 (1997) (Uncontested that painter on docked tugboat contributes to boat’s mission); Knight v. Grand Victoria Casino, No. 98 C 8439, 2000 WL 1434151, at *2 (N.D. Ill. Sept. 27, 2000) (riverboat casino dealer injured in parking lot contributes to mission of entertaining guests).  Also, Vicky’s “prior employments with independent employers” should not be considered by the court.  Papai, 520 U.S. at 558.  The determinative factor is not where the injury occurred, but the nature of Vicky’s job and its relation to the operation of the duck boats.  Magnolia Towing Co. v. Page, 378 F.2d 12, 13 (5th Cir. 1967) (citing O’Donnell v. Great Lakes Dredge & Dock Co., 318 U.S. 36, 42-43 (1943)).  A ‘vessel’ is “[a] craft, especially one larger than a rowboat, designed to navigate on water.”  The American Heritage Dictionary of the English Language (4th ed. 2004) available at http://dictionary.reference.com/browse/vessel.

As an amphibious vehicle, a duck boat is a craft designed to navigate on water, and thus is a ‘vessel.’  See Id.  Vicky’s primary role as a ConDUCKtor directly serves BAD’s mission for its duck boats is to provide an entertaining and informative trip around Boston.  See Papai, 520 U.S. at 554.  Therefore, Vicky satisfies the contribution to the vessel’s mission requirement.  See Chandris, 515 U.S. at 368.


To qualify as a Jones Act seaman, Vicky must also show that he has a “connection to a vessel in navigation (or to an identifiable group of such vessels).”  Id.  A vessel is in navigation despite being docked or out of water if it “remains in readiness for another voyage.”  Id. at 374 (internal citations omitted).  Generally, to satisfy this prong an employee must spend at least 30% of his time “in the service of a [group of] vessel[s]” Chandris, 515 U.S. at 371; Becker v. Tidewater, Inc., 335 F.3d 376, 388-89 (5th Cir. 2003) (Land-based intern temporarily assigned to boat fails connection to vessel test).  The “ultimate inquiry is whether the worker in question is a member of the vessel’s crew or simply a land-based employee who happens to be working on the vessel at the time.”  Chandris, 515 U.S. at 370; Magnolia, 378 F.2d at 13 (tugboat pilot is a Jones Act seaman).  A crew is “the people who sail or operate a ship or boat.”  The American Heritage Dictionary of the English Language (4th ed. 2004) available at http://dictionary.reference.com/browse/crew.  Finally, Vicky may satisfy this prong of the test by showing that he is “assigned to a fleet of vessels, rather than to only one vessel” as long as the vessels are “owned or controlled by the same employer.”  Shade v. Great Lakes Dredge & Dock Co., 154 F.3d 143, 150-52 (3rd Cir. 1998) (citing Papai, 520 U.S. at 555-56).

First, Vicky must show that BAD’s duck boats are an “identifiable group” of vessels “in navigation.”  Chandris, 515 U.S. at 368.  Vicky divides his time equally between the eight duck boats controlled by BAD, which constitute an identifiable group of vessels.  Shade, 154 F.3d at 143.  Further, because the duck boats are used for repetitive tours they are always ready for a voyage in the near future, and thus remain in navigation while on land or parked for the night.  Chandris, 515 U.S. at 374.  As such, BAD’s duck boats comprise an “identifiable group” of vessels “in navigation.”  See Id. at 368.

Next, Vicky must show that he has a connection to BAD’s fleet of duck boats.  Id.  As the duck boats are always ‘in navigation’ and Vicky spends approximately 60% of his time operating them, he passes the Chandris threshold test.  See Id. at 371.  Further, Vicky is both ‘master’ and ‘crew’ while acting as ConDUCKtor, as he pilots the duck boat and is in fact the only BAD employee on board.  See The American Heritage Dictionary of the English Language (4th ed. 2004) available at http://dictionary.reference.com/browse/crew.  Because Vicky’s primary job function is to pilot duck boats, he is a member of their crew and thus has demonstrated a connection to BAD’s fleet of duck boats, which are vessels in navigation.  See Chandris, 515 U.S. at 368-74.  By demonstrating a connection to an “identifiable group” of “vessels in navigation” Vicky satisfies the second prong of the Chandris test.  See Id. at 368.  As Vicky’s primary role as a ConDUCKtor contributes to the mission of BAD’s fleet of duck boats and Vicky has demonstrated a connection to the fleet as an “identifiable group” of “vessels in navigation,” Vicky is a ‘sailor’ within the meaning of the Jones Act.  See Id.
2. Charlie qualifies for admiralty jurisdiction because his tort occurred on navigable waters, was likely to disrupt maritime commerce, and was substantially related to the traditional maritime activity of passenger transport.


Federal courts have original jurisdiction over any “civil case of admiralty or maritime jurisdiction.”  28 U.S.C. § 1333 (2000).  To qualify for admiralty jurisdiction, Charlie must show that (i) “the tort occurred on navigable water or whether injury on land was caused by a vessel on navigable water” and (ii) that the tort is sufficiently connected to traditional maritime activity.  Grubart v. Great Lakes Dock & Dredge Co., 513 U.S. 527, 534 (1995). 

First, Charlie must show that “the tort occurred on navigable water” or “injury on land was caused by a vessel on navigable water.”  Id.  The location of a tort is determined by place that the injury occurred.  Taghadomi v. United States, 401 F.3d 1080, 1084 (9th Cir. 2005) (negligent act on land resulting in injury on water falls under admiralty jurisdiction).  A waterway is navigable if “it is presently used, or is presently capable of being used, as an interstate highway for commercial trade or travel.”  LeBlanc v. Cleveland, 198 F.3d 353, 359 (2nd Cir. 1999); The Daniel Ball, 77 U.S. (10 Wall.) 557, 560 (1871) (navigable waters are those “susceptible of being made, in [their] natural condition, a highway for commerce”).

The Charles River is navigable water because is it capable of being used for commercial purposes, and indeed is used for such purposes by BAD.  See LeBlanc, 198 F.3d at 359.  Charlie’s sickness and disorientation occurred while the duck boat was on the Charles River, and his hypothermia was caused by his falling into same, thus the Charlie’s ‘tort’ occurred on the Charles River.  See Taghadomi, 401 F.3d at 1080.  Because Charlie’s tort occurred on the Charles River and the Charles River is navigable water, Charlie has satisfied the Grubart location test.  See Grubart, 513 U.S. at 534.

Second, Charlie must show that that the tort is sufficiently connected to traditional maritime activity.  Id.  To satisfy this test, Charlie must demonstrate that (a) “the incident has ‘a potentially disruptive impact on maritime commerce’” and that (b) “‘the general character’ of the ‘activity giving rise to the incident’ shows a ‘substantial relationship to traditional maritime activity.’”  Id. (quoting Sisson v. Ruby, 497 U.S. 358, 364-65 (1990)).

Charlie must show that the incident was potentially disruptive to maritime commerce.  Id.  “[T]he relevant ‘activity’ is defined not by the particular circumstances of the incident, but by the general conduct from which the incident arose.”  Taghadomi, 401 F.3d at 1086 (quoting Sisson, 497 U.S. at 364).  For the sake of this prong, we must consider the instant case at an intermediate level of generality.  Grubart, 515 U.S. at 538.  For instance, the Court in Grubart described the allegedly faulty replacement of wooden bridge pilings as “damage by a vessel in navigable water to an underwater structure.”  Id. at 539. 

Injury to a ship’s crew is likely to disrupt maritime commerce.  Gruver v. Lesman Fisheries, Inc., 489 F.3d 978, 983 (9th Cir. 2007) (citing Coats v. Penrod Drilling Corp., 61 F.3d 1113, 1119 (5th Cir. 1995) (worker injuries “can have a disruptive impact on maritime commerce.”); Weaver v. Hollywood Casino-Aurora, Inc., 225 F.3d 379, 386 (7th Cir. 2001) (injury to crew of commercial passenger boat disrupts maritime commerce)).  Further, a man overboard is likely to disrupt maritime activity.  Taghadomi, 401 F.3d at 1068 (citing Polly v. Estate of Carlson, 859 F. Supp. 270 270, 272 (E.D. Mich. 1994)).  A description of the instant case at an intermediate level of generality might resemble “intentional contamination of passenger’s food resulting in injury to passenger and rescuing crewmember of vessel.”  See Grubart, 513 U.S. at 538-39.  As Charlie went overboard and Vicky, the duck boat’s sole crewmember, was injured while rescuing him, the incident could have delayed future duck tours or other boats in the Charles and might have required a rescue operation.  See Gruver, 489 F.3d at 983; See also Taghadomi, 401 F.3d at 1068.  As such, the incident was likely to disrupt maritime commerce.  See Gruver, 489 F.3d at 983; See also Taghadomi, 401 F.3d at 1068.

Next, Charlie must demonstrate that the activity giving rise to the incident bears a substantial relationship to traditional maritime activity.  Grubart, 513 U.S. at 534.  Admiralty extends beyond navigation to “any other activities traditionally undertaken by vessels, commercial or noncommercial.”  Id. at 1087 (quoting Sisson, 497 U.S. at 367).  This means that “virtually every activity involving a vessel on navigable waters would be a traditional maritime activity sufficient to invoke maritime activity.”  Gruver, 489 F.3d at 986 (quoting Grubart, 513 U.S. at 542). 


This prong is satisfied if “one of the arguably proximate causes of the incident originated in the maritime activities of a tortfeasor.”  Taghadomi, 401 F.3d at 1087 (admiralty jurisdiction applies to injuries stemming from communication breakdown of on-land Coast Guard offices); White v. Sabatino, 526 F. Supp. 2d 1143, 1156 (D. Haw. 2007) (car crash resulting from over-serving alcohol to tour boat passenger invokes admiralty jurisdiction).  Thus, a vessel must “contribute to the accident” or the accident must have “direct involvement with maritime commerce.”  In re Complaint of Luhr Bros., Inc., 100 F. Supp. 2d 1156, 1161 (E.D. Mo. 2000) (quoting In re Nolty J. Theriot, Inc., 841 F. Supp. 209 (S.D. Tex. 1994)) (admiralty law does not apply to car crash where seaman fell asleep while driving forty-five minutes after leaving ship as accident not sufficiently connected with maritime commerce).  Operating boat tours for profit is related to the traditional maritime activity of transporting people.  White, 526 F. Supp. 2d at 1156 (internal citations omitted).

Here, the ‘incident’ arose from BAD serving Charlie contaminated food, which is related to the maritime activity of transporting people for profit.  See Id.  Further, as the rocking of the duck boat was a proximate cause of Charlie’s hypothermia and the contaminated food was served to him on board, the duck boat contributed to his injuries.  See Luhr, 100 F. Supp. 2d at 1161.  Because Charlie’s injuries were proximately caused by BAD’s maritime activity and are directly connected to the duck boat, the activity giving rise to his injuries substantially relates to traditional maritime activity.  Taghadomi, 401 F.3d at 1087.  Charlie’s suit qualifies for admiralty jurisdiction because tort occurred on navigable waters, was likely to disrupt maritime commerce, and was substantially related to the traditional maritime activity of passenger transport.  See Grubart, 513 U.S. at 534.
Conclusion:


Vicky’s primary role as a ConDUCKtor serves the duck boats’ mission to provide an entertaining and informative trip around Boston.  See Papai, 520 U.S. at 554.  As a ConDUCKtor, Vicky has demonstrated a connection to BAD’s duck boats as an “identifiable group” of “vessels in navigation.”  See Chandris, 515 U.S. at 368.  As Vicky’s primary role as a ConDUCKtor contributes to the duck boats’ mission and Vicky has demonstrated a connection to the fleet as an “identifiable group” of “vessels in navigation,” Vicky is a ‘sailor’ within the meaning of the Jones Act.  See Chandris, 515 U.S. at 368.


Charlie’s tort occurred on the Charles River, which is navigable water as BAD was using it for commercial purposes.  See LeBlanc, 198 F.3d at 359.  Because Charlie went overboard and Vicky, the duck boat’s sole crewmember, was injured while rescuing him, the incident could have delayed future duck tours and might have required a rescue operation, thus disrupting maritime commerce.  See Gruver, 489 F.3d at 983; See also Taghadomi, 401 F.3d at 1068.  Since Charlie’s injuries were proximately caused by BAD’s maritime activity of transporting people for profit and are directly connected to the duck boat, the activity giving rise to his injuries substantially relates to traditional maritime activity.  Taghadomi, 401 F.3d at 1087.  Therefore, Charlie qualifies for admiralty jurisdiction because his tort occurred on navigable waters, was likely to disrupt maritime commerce, and was substantially related to traditional maritime activity.  See Grubart, 513 U.S. at 534.
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