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Section A1   --   Prof. Seipp

Syllabus


Road Map:  After an initial case illustrating a basic point about property law, this course begins (Part One) with the study of adverse possession -- the acquisition of ownership of land by undisturbed wrongful possession for a statutory period of years.  We then go through the technical doctrines of present possessory estates in land, future interests, concurrent interests (Part Two), and landlord-tenant law (Part Three), returning at the end of each section to the mechanism of adverse possession as it applies between holders of less than full individual ownership of land.  By returning to the question of adverse possession in each area, we test our understanding of the vocabulary, principles, and mechanisms of property law.


In the second half of the course, we will study the regulation of land use.  We will begin with some "private" methods of land use regulation (Part Four) -- easements, real covenants, equitable servitudes, and nuisance law.  At the end of the course, we will study "public" methods of land use regulation (Part Five) -- zoning law and other statutory restrictions -- as limited by the takings clause of the U.S. Constitution.


Reading Assignments are given below for each day our class will meet.  Read the assignment before the class begins and come to class prepared to discuss it.  Assignments are to the casebook for the course -- Jesse Dukeminier, James E. Krier, Gregory S. Alexander, & Michael H. Schill, Property (6th ed. Aspen (Wolters Kluwer) 2006) -- and to Materials available on CourseInfo and at a Kinkos somewhere nearby.

PART ONE: ADVERSE POSSESSION

1.   (Jan. 15) The Relative Nature of Property Rights


Materials, p. 1:


Armory v. Delamirie, 1 Strange 505, 93 Eng. Rep. 664 (K.B. 1722), as it appears in the law reports.


Dukeminier & Krier, pp. 95-99:


Armory v. Delamirie, 1 Strange 505, 93 Eng. Rep. 664 (K.B. 1722), and text, notes and questions.


Materials, p. 2:


Massachusetts General Laws, ch. 134, §§ 1,3,4.

2.   (Jan.17) Adverse Possession: Hostile


Materials, pp. 3-9:


Revised Code of Washington §§ 4.16.020(1) - 4.16.260


Chaplin v. Sanders, 100 Wn. 2d. 853, 676 P.2d 431 (1984).

3.   (Jan. 18) Adverse Possession: Exclusive and Actual


Materials, pp. 10-18:


ITT Rayonier, Inc. v. Bell, 51 Wash. App. 124, 752 P.2d 398 (1988).


ITT Rayonier, Inc. v. Bell, 112 Wash. 2d 754, 774 P.2d 6 (1989).


R.H. Helmholz, "More on Subjective Intent: A Response to Professor Cunningham," 64 Washington University Law Quarterly 65 (1986).


Anderson v. Hudak, 80 Wash. App. 398, 907 P.2d 305 (1995).

4.   (Jan. 24) Adverse Possession: Tacking


Dukeminier & Krier, pp. 136-144:


Howard v. Kunto, 3 Wash. App. 393, 477 P.2d 210 (1970), and question, problems, and notes.

PART TWO: THE SYSTEM OF ESTATES

5.   (Jan. 25) Possessory Estates: Fees Simple


Dukeminier & Krier, pp. 173-189:


Text, notes, and problems.


Materials, pp. 19-22:


Johnson v. Whiton, 159 Mass. 424, 34 N.E. 542 (1893).


Virginia Code §§ 64.1-1 to 64.1-8.1.

6.   (Jan. 29) Possessory Estates: Life Estates


Dukeminier & Krier, pp. 189-197, 201-204:


White v. Brown, 559 S.W.2d 938 (Tenn. 1977) and text, notes, and questions.


Notes 1 to 4.


Materials, pp. 23-27:


Moore v. Phillips, 627 P.2d. 831 (Kan. App. 1981) and notes and questions.

7.   (Jan. 31) Possessory Estates: Defeasible Fees


Dukeminier & Krier, pp. 206-224:


Mahrenholz v. County Board of School Trustees, 93 Ill. App. 3d 366, 417 N.E.2d 138 (1981) and text, notes, questions and problem; see also note in Materials, p. 28


Mountain Brow Lodge No. 82, Independent Order of Odd Fellows v. Toscano, 257 Cal. App. 2d 22, 64 Cal. Rptr. 816 (1968) and notes.


Note: Defeasible Life Estates and problem.

8.   (Feb. 1) Possessory Estates: Lease, Coop, & Condo


Dukeminier & Krier, pp. 205-206, 798-800, 811-819:


Text, problem and notes.


Materials, pp. 29-35:


Makeever v. Lyle, 125 Ariz. 384, 609 P.2d 1084 (Ariz. App. 1980).

9.  (Feb. 5) Future Interests: Reversions & Remainders


Dukeminier & Krier, pp. 225-232:


Text, problems, notes, and questions.


Materials, pp. 36-41:


Piel v. DeWitt, 351 N.E.2d 48, (Ind. App. 1976).

10.  (Feb. 7) Future Interests: Executory Interests & Trusts


Dukeminier & Krier, pp. 233, 237-240:


Text and problems.


Materials, pp. 42-44


Swanson v. Swanson, 270 Ga. 733, 513 S.E.2d 822 (1999) and notes and problems.

11.  (Feb. 8) Future Interests: Rule Against Perpetuities


Dukeminier & Krier, pp. 240-241, 244-251, 261-274:


Text and problems.


Notes, questions, text, and problems.  On page 247, in the 5th line of Example 26, the phrase "A might have a child, X," should be followed by the added words "who might have a child (A's grandchild), Y,".

12.  (Feb. 12) Concurrent Interests: Joint and Common


Dukeminier & Krier, pp. 275-284, 289-291:


Text, problems, and note.


Riddle v. Harmon, 102 Cal. App. 3d 524, 162 Cal. Rptr. 530 (1980) and notes, questions, and problems.

13.  (Feb. 14) Concurrent Interests: Benefits and Burdens


Dukeminier & Krier, pp. 291, 300, 302-310:


Text, including notes on pages 302-303.


Swartzbaugh v. Sampson, 11 Cal. App. 2d 451, 54 P.2d 73 (1936) and notes and questions.


Materials, pp. 45-47:


Collier v. Welker, 19 N.C. App. 617, 199 N.E.2d 691 (1973).

Review Questions on Estates and Future Interests: Materials, pp. 48-49.

PART THREE: LANDLORD-TENANT LAW

14.  (Feb. 15) Residential & Commercial Leases


Dukeminier & Krier, pp. 361-368, 373-376:


Text and problems.


Garner v. Gerrish, 63 N.Y.2d 575, 473 N.E.2d 223 (1984) and problems.


Materials, pp. 50-57:


Sample residential lease from Am. Jur. Legal Forms 2d (1991).


Sample residential lease from Cape Cod & Islands Board of Realtors, Inc. (1993)


Your own lease.

15.  (Feb. 19) Tenants Who Hold Over or Default (and the Landlords Who Sue Them)


Dukeminier & Krier, pp. 368-373, 403-410:


Crechale & Polles, Inc. v. Smith, 295 So. 2d 275 (Miss. 1974) and notes and questions.


Berg v. Wiley, 264 N.W.2d 145 (Minn. 1978) and notes, questions, and problem.

16.  (Feb. 21) Abandonment, Waste, and Destruction


Dukeminier & Krier, pp. 410-421, 441-444:


Sommer v. Kridel, 74 N.J. 446, 378 A.2d 767 (1977) and notes, questions, and text.


17.  (Feb. 22) Constructive Eviction and Habitability


Dukeminier & Krier, pp. 421-439:


Text.


Reste Realty Corp. v. Cooper, 53 N.J. 444, 251 A.2d 268 (1969) and notes, questions, and problems.


Note on the Illegal Lease.


Hilder v. St. Peter, 144 Vt. 150, 478 A.2d 202 (1984) and notes, questions, and problems.

18.  (Feb. 26) Implied Warranty of Habitability and Its Critics


Dukeminier & Krier, pp. 431-439, 445-449:


Hilder v. St. Peter (continued).


Chicago Board of Realtors, Inc. v. City of Chicago, 819 F.2d 732 (7th Cir. 1987) and note.

19.  (Feb. 28) Selecting Tenants, Retaliatory Eviction


Dukeminier & Krier, pp. 376-384, 439-440:


Fair Housing Act, 42 U.S.C. §§ 3601 et seq. (1988) and notes, questions, and problems


Notes and problems 1 to 7.


Note on Retaliatory Eviction.

20.  (Feb. 29) Assignments and Subleases


Dukeminier & Krier, pp. 388-402:


Ernst v. Conditt, 54 Tenn. App. 328, 390 S.W.2d 703 (1964) and notes and problems.


Kendall v. Ernest Pestana, Inc., 40 Cal. 3d 488, 709 P.2d 837 (1985) and notes, questions, and problems.

PART FOUR: PRIVATE LAND USE CONTROLS

A. SERVITUDES

21.  (Mar. 4) Intro. to Servitudes: Creating Easements


Dukeminier & Krier, pp. 514-515, 637, 667-671, 677-688:


General Warranty Deed (form).


Text, note 4 (pp. 789-790), and Note on Licenses.


Holbrook v. Taylor, 532 S.W.2d 763 (Ky. 1976), and note cases, notes, and questions.


Van Sandt v. Royster, 148 Kan. 495, 83 P.2d 698 (1938), and notes and questions.

22.  (Mar. 6) More on Creating Easements


Dukeminier & Krier, pp. 689-701:


Othen v. Rosier, 148 Tex. 485, 226 S.W.2d 622 (1950), and notes, questions, and problems.


Materials, pp. 58-66:


Warsaw v. Chicago Metallic Ceilings, Inc., 35 Cal.3d 564, 676 P.2d 584, 199 Cal. Rptr. 773 (1984).

23.  (Mar. 7) (continued)


Warsaw v. Chicago Metallic Ceilings, Inc. (conclude discussion)


Scope of Easements


Dukeminier & Krier, pp. 716-725, 736-740:


Brown v. Voss, 105 Wash. 2d 366, 715 P.2d 514 (1986), and notes, questions, and problem.

24.  (Mar. 18) Equitable Servitudes/Real Covenants


Dukeminier & Krier, pp. 740-755, 772:


Text, problems, and notes.


Tulk v. Moxhay, 2 Phillips 775, 41 Eng. Rep. 1143 (Ch. 1848), and notes, questions, and problem.


Sanborn v. McLean, 233 Mich. 227, 206 N.W. 496 (1925), and notes, questions, and text.

25.  (Mar. 20) More on Equitable Servitudes/Real Covenants


Dukeminier & Krier, pp. 755-768:


Neponsit Property Owners' Assoc. v. Emigrant Indus. Savings Bank, 278 N.Y. 248, 15 N.E.2d 793 (1938), and notes and questions.


Restatement (Third) of Property, Servitudes § 7.11


Materials, pp. 67-70:



Text, notes, and problems for Neponsit case.

26.  (Mar. 21) Termination of Servitudes


Dukeminier & Krier, pp. 786-798:


Western Land Co. v. Truskolaski, 88 Nev. 200, 495 P.2d 624 (1972).


Rick v. West, 34 Misc. 2d 1002, 228 N.Y.S.2d 195 (1962).


Restatement (Third) of Property, Servitudes, §§ 7.10 (Tentative Draft no. 6, 1997), and notes and questions.


Pocono Springs Civic Association, Inc. v. MacKenzie, 446 Pa. Super. 445, 667 A.2d 233 (1995), and questions and notes.

27.  (Mar. 25) More on Termination of Servitudes


Materials, pp. 71-85:


Shelley v. Kraemer, 334 U.S. 1 (1948), and text, notes and problems.


Dukeminier & Krier, pp. 785-786, 725-736:


Notes and questions


Preseault v. United States, 100 F.3d 1525 (Fed. Cir. 1996), and notes.

B. NUISANCE

28.  (Mar. 27) Liability for Nuisance


Dukeminier & Krier, pp. 45, 639-646:


Paragraph (c) on p. 45 and especially footnote 28.


Morgan v. High Penn Oil Co., 238 N.C. 185, 77 S.E.2d 682 (N.C. 1953), and notes and questions

29.  (Mar. 28) Nuisance Remedies


Dukeminier & Krier, pp. 646-656:


Estancias Dallas Corp. v. Schultz, 500 S.W.2d 217 (Tex. Civ. App. 1973), and notes, questions, and problem.


Boomer v. Atlantic Cement Co., 26 N.Y.2d 219, 257 N.E.2d 870, 309 N.Y.S.2d 312 (1970), and notes and questions.

30.  (Apr. 1) More Nuisance Remedies


Dukeminier & Krier, pp. 656-666:


Spur Industries, Inc. v. Del E. Webb Development Co., 108 Ariz. 178, 494 P.2d 700 (1972), and notes and questions.

PART FIVE: PUBLIC LAND USE CONTROLS

A. ZONING

31.  (Apr. 3) Zoning: Fundamentals


Dukeminier & Krier, pp. 821-841:


Text.


Village of Euclid v. Amber Realty Co., 272 U.S. 365 (1926), and notes, questions, and text.

32.  (Apr. 4) Variances, Spot Zoning, and Conditional Zoning


Dukeminier & Krier, pp. 849-857, 861-871:


Commons v. Westwood Zoning Board of Adjustment, 81 N.J. 597, 410 A.2d 1138 (1980).


Notes and questions.


State v. City of Rochester, 268 N.W.2d 885 (Minn. 1978).


Notes, questions, and text.

33.  (Apr. 8) Exclusionary Zoning


Dukeminier & Krier, pp. 917-939:


NIMBY note.


Southern Burlington County NAACP v. Township of Mount Laurel, 67 N.J. 151, 336 A.2d 713 (1975), cert. denied, 423 U.S. 8089 (1975), and notes, questions, and text.

B. EMINENT DOMAIN

34.  (Apr. 10) Eminent Domain: Public Use (and Just Compensation)


Dukeminier & Krier, pp. 941-959:


Text, notes, and questions.


Kelo v. New London, 545 U.S. 469 (2005).

35.  (Apr. 11) Regulatory Takings: Early Cases


Dukeminier & Krier, pp. 959-960, 971-980:


Hadacheck v. Sebastian, 239 U.S. 394 (1915), and notes, questions, and problem.


Materials, pp. 86-90:


Nectow v. City of Cambridge, 277 U.S. 183 (1928).



(Students may wish to view the site at firsthand.)

36.  (Apr. 15) Regulatory Takings: Diminution in Value


Dukeminier & Krier, pp. 980-989:


Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922), and notes, questions, and note case.

37.  (Apr. 17) Regulatory Takings: Expectations in the Air


Dukeminier & Krier, pp. 990-1006:


Penn Central Transportation Co. v. City of New York, 438 U.S. 104 (1978), and notes, questions, and text.

38.  (Apr. 18) Regulatory Takings: Conditional Permits


Dukeminier & Krier, pp. 1042-1059:


Nollan v. California Coastal Commission, 483 U.S. 825 (1987).


Dolan v. City of Tigard, 512 U.S. 374 (1994), and notes and questions.

39.  (Apr. 22) Regulatory Takings: Property Rights Today


Dukeminier & Krier, pp. 1006-1025, 1030-1038:


Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992), and notes and questions.


Tahoe Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U.S. 302 (2002), excerpts and questions.
Note on Classroom Taping:

Please note that classroom proceedings for this course might be recorded by the School's audiovisual department for purposes including, but not limited to, student illness, religious holidays, disability accommodations, or student course review.

Under our School of Law Disciplinary Regulations, recording devices are prohibited in the classroom except with the instructor's permission.
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