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Property
Background Introduction
1. Relativity of Title: The Irving Principle 

2. Blackstonian Ownership trumps all other claims to title (Person with the “Best Claim in the World”)

3. Owing Land = owning everything “attached” to it – like rocks and shit (subject to contractual modification)
Acquisition of Property: Capture and Conquest
1. Wild Animals 
a. Not attached to land like a rock; domestic animals are

b. In absence of a landowner, who would be the Blackstonian owner (since only he has the absolute right to convert the wild animal to a possessed thing); Possessor gets title

c. Possess = Kill, Capture, or Mortally Wound; reasonable probability that you will do so is not enough (Post)

d. Escaped wild animal = wild again and someone else can KCMW it, thus possessing it, thus getting title to it (Reese)
i.  Exception: if the animal has animum revertendi (usually for domestic animals)
ii. Breeders are SOL with common law 

2. Wild Minerals and Gases

a. Ad Coelum/Ad Inferos Rule
b. Gas companies own gas that they put back into the ground in “storage” caverns ( analogy to a fox in a cage an on a leash (Lone Star)

i. Implication: You can’t pump it if it under your land

ii. But, yes to Trespass action – but TX says no trespass for this

Acquiring and Protecting Title to Land

1. Ejectment Action

2. Quiet Title Action ( asking anyone who has a better claim to show themselves and if they don’t, then I am the Blackstonian Owner

3. Title Assurance

a. Warranty Deed ( Seller Warrants Blackstonian Ownership

b. Quit Claim Deed ( Whatever I’ve Got, You’ve Got

c. Title Insurance 

d. Warranty vs. Quit Claim Deed really makes no difference today

e. Title Searches 

f. Recording Statutes ( For Exam

i. “Every interest in real property that is not recorded shall be void as against any subsequent purchaser, in good faith and for a valuable consideration, of any estate affected by said conveyance.”

Finder’s Law

1. Three People
a. The Owner (Prior Possessor)

b. The Finder

c. The Landowner (Person whose land the property was found on)

2. Three Type of Property to Find

a. Lost ( unintentional parting

b. Mislaid ( intentional parting, but not permanently 

c. Abandoned ( intentional permanent parting

d. Classify by inferring from location of item and the reasonable actions of a prior possessor in the situation (if the PP is not present) 

e. The characterization will hold on appeal as a matter of fact 

3. Two Types of Places to Find Property 

a. Public (lots of people)

b. Private (more controlled, etc.)

4. The Prior Possessor ALWAYS WINS unless
a. The Property is Abandoned (parted with permanent intention never to reclaim) 

b. The Statute of Limitations has Run (replevin of personal property on test is 3 years) 

5. In the Absence of a Good Claim by the Prior Possessor:
a. Landowner Gets Mislaid Property 

b. Finder Gets Lost or Abandoned Property UNLESS

i. Finder was a trespasser (possibly subject to the trespass being trivial)

ii. Finder found in a Private Locus

iii. There is some Contractual Relationship whereby the Landowner wins

6. Becoming a “Finder”

a. Must Pick-up the Item and Actually, PHYSICALLY take possession of it

i. Exception: pre-possessory interest in Barry Bonds’ 73rd HR Ball

b. Must have a MENTAL State too

i. Cashman Case: Kid didn’t have possession until they KNEW what they had Found

c. Blackstonian Ownership does not vest until the SOL Runs; if prior possessor shows-up before that – make analogy to Bailments ( you assume some kind of obligation with respect to a duty of care to the prior possessor, thus is prior possessor show up, you’re going to be liable to a negligence standard (but this NEVER happens) ( only analogy though because NOT voluntary entrustment 
Bailments
1. Voluntary entrustment of personal property to another 
a. Requires some kind of mental state on the part of both parties
b. Note Airport Parking Case and variations regarding reasonableness 
2. Old Common Law

a. Only Bailee Benefits: Strict Negligence

b. Both Parties Benefit: Ordinary Negligence

c. Only Bailor Benefits: Gross Negligence 

3. Modern Trend: Move to just “Negligence” for all bailments (Peete)

4. The Bailee has all possessory rights (unless contracted around) and has a superior claim against anyone else as a prior possessor and can act in place of the bailor at law, subject to the fact that Bailor is entitled to anything the Bailee recovers in a lawsuit, etc.

5. Note: Tort of CONVERSION: damage or destruction of another’s personal property

Accessions

1. Actors
a. Improver

b. Prior Possessor

2. MAJOR QUESTIONS

a. (1) Are the actions of an improver ever enough to divest a prior possessor of property rights?

b. (2) Depending on who ultimately ends up owning the item, does the other party get compensated (paid) for what they lost or gained?

3. Personal Property

a. If improvement can be removed, remove it and everyone goes on their merry way (engine in dump truck)

b. If improvement CANNOT be removed, have to decide (1) what the principle item is and (2) who owns it?

i. Use Commonsense, Understanding of Value, Fairness to Parties (is improver acting in BAD FAITH?)

ii. Improver will sometimes divest the prior possessor  (no set standards)

c. Compensation

i. If Prior Possessor is divested, Improver will have to compensate him (Conversion)

1. e.g. PP’s Paint on I’s Car

ii. If Prior Possessor retains title, Improver is SOL and gets nothing

1. e.g. I uses I’s Paint on PP’s Car

4. Real Property: Innocent Improver Doctrine

a. Land is always the principle item because it is special
b. Dual Option Minority Rule

i. (1) The Landowner can keep the land and pay for warehouse

ii. (2) The Improver can pay the Landowner for the land since dispossession of one’s land is not such a big deal in the modern world

c. Dual Option is only in 1/3 of states; in the rest you better be damn sure you’re improving your own land because PPs who retain title don’t have to pay shit 
Adverse Possession

1. Threshold ( Statute of Limitation MUST HAVE RUN (for test, its 10 years)
2. Only will dispossess of the possessory interest that the original person had (i.e. Life Estate, Tenancy, Fee Simple)

3. Actual

a. Must actually be physically present on the land

b. Have to do things with the property that a reasonable person would do in the situation 

c. Would PP have an action for Ejectment or Trespass, etc.?

4. Continuous

a. Way a reasonable true owner would continuously occupy 

b. 1 year gone is getting to be the outer limit; but need to look at circumstances

c. ½ States say “seasonal occupancy” is good, the other ½ don’t

d. Adverse Claimants can “Tack” in the handover of the interest in land from a previous wrongdoer was voluntary (need privity)

e. Stopping the SOL Clock

i. Minor

ii. Legally Insane

iii. Incarcerated 

5. Open and Notorious

a. Out there for people to see

b. Adjacent Property ( Cave thing; not useful

c. Responsibility for knowing where the property line is ( Dog House encroachment; no answer 

6. Exclusive

a. Use by a discrete person or group of persons

b. A Use not shared by the general public; general public can’t Adversely Possess your land

7. Hostile

a. This is Stupid

b. It just means “non-permissive”; are you a wrongdoer?

8. Claim of Right

a. Good Faith and Bad Faith Actors

b. 3 Approaches

i. Only GOOD FAITH Adverse Possession Claimants can win

ii. Only BAD FAITH Adverse Possession Claimants can win

iii. I Don’t Care ( law won’t even make this inquiry 

c. Law has gravitated towards “I don’t care”

d. Helmholz Effect ( since the rest of the test is so subjective, we see bad faith actors losing more often than we would think they would on an objective assessment of the facts

9. Other Issues
a. Entering under Color of Title is helpful, especially in a jurisdiction requiring Good Faith Claim of Right

b. Adverse Possession of Government Property 

i. Feds: NO

ii. States: NO

iii. Municipalities: MAYBE

1. Was land held for public use?

2. Everyone is different  

Estates
1. Principles 

a. You can ONLY give away what you have! 
i. Thus if you have a FSD and grant away a LE to someone, that LE contains the same defeasibility condition and original grantor can retake property if it “blows-up”
ii. Or if you have a LE and grant away a LE, if you die first, original grantor gets property back via the original reversion
b. Can restrict transferability of any present interest EXCEPT for Fee Simples
c. Present/Future Interest Dichotomy 
d. Law of Waste
i. Law presumes reasonable use of premises
ii. Can specify stuff though – becomes defeasibility conditions
iii. Money Damages and Injunctions are available, subject to proof and discretion
iv. Forfeiture is a possibility too if the waste is in bad faith and flagrant, etc. (but this remedy only exists in Theory in ¼ of the states – and there its not ever used)
e. “determinable” and “subject to condition subsequent” labels apply to all interests
2. Fee Simple/POR/ROE
a. Potentially Infinite Interest that is freely transferable 

b. Heirs had NOTHING 

c. “Absolute” ( The interest extends into infinity and no one can take it away from you or your heirs

d. “Defeasible” ( Contains a Time Bomb that could blow-up and end your estate

i. Fee Simple Determinable

1. Flows in Grant

2. Grantor keeps a POSSIBILITY OF REVERTER (once defeasibility condition is met, automatic reversion back to grantor)

3. Some jurisdictions (Like Cal.) have abolished this interest – thus, in these jurisdictions, all Fee Simple Defeasible interest are “subject to condition subsequent”

4. If it exists – POR is freely transferable 

ii. Fee Simple Subject to Condition Subsequent 

1. Doesn’t Flow in Grant

2. Grantor keeps a RIGHT OF ENTRY (Grantor must affirmatively kick you off of land – doesn’t automatically revert, just gives the power to retake the land) 

3. Long tradition that ROE can be inherited, but not sold away – half of states have abolished this limitation 

3. Life Estate/Reversion
a. Reversion
i. Anytime you grant away something less than what you have, you keep a reversion for when that lesser interest runs out
ii. Freely Transferable Future Interest 
b. Life Estate

i. Interest that lasts for the duration of a human life
ii. If its for a cat or something, it’s a fee simple
iii. Interest can also be cut off by forfeiture 
iv. If Determinable: Reversion + POR = Reversion
v. If Subject to Condition Subsequent: Reversion + ROE remain separate interests 
4. Remainder 

a. (1) Created in a 3d party 

b. (2) Capable, IN THOERY, of taking immediate possession when the temporally prior interest expires

c. (3) Cannot divest a prior interest (not kept by the grantor)

i. Must wait patiently for the prior interest to expire

ii. Cannot “jump-out” and divest any prior interest 

d. (4) Cannot take possession immediately after a fee simple (other than the one kept by the grantor) ( this means temporally, not the order of the grant 
e. Vested Remainder

i. (1) At least one ascertainable taker of the property 

ii. (2) There must be no condition precedent to possession other than the expiration of prior interests
iii. Indefeasibly Vested

1. Nothing can divest the Remainder
2. It will live out it natural life
iv. Subject to Executory Interest

1. The vested remainder could be snatched away by another interest if some condition is not met 
2. If the vested remainder is followed by an executory interest  
v. Subject to Open

1. Subject to partial divestment
2. Usually when granting to someone’s “children” 
3. More children can be born a partially divest the interests of the children already in existence 
f. Contingent Remainder

i. Any Remainder that is NOT vested
5. Executory Interest

a. Any interest in a 3d Party that is NOT a Remainder 
6. Rule Against Perpetuities 

a. No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest
b. Interests that it Limits

i. Executory Interests

ii. Contingent Remainders

iii. Vested Remainders, Subject to Open

c. Within the Life+21 of someone alive AT THE TIME OF THE GRANT one of the following things must happen to a “bad” interest, or it violates the RAP

i. Become a Present Interest

ii. Transform into a “good” interest

iii. Disappear 

d. Measuring Life – anyone alive at the time the grant takes place

e. Validating Life – the person you can point to and say that 21 years after you are dead, we will know definitively whether the “bad” interest has done one of the things we want it to do 

i. No validating life = No Interest

ii. Look at

1. Beneficiaries of the Grant

2. People who can affect the identity of beneficiaries (only VRM, STO)

3. People who can directly affect conditions in the grant 

f. Trick: Collect Them, Count Them, Kill Them and see if 21 years from now the guarantee that the RAP wants can be made

g. When the RAP is violated – that part of the grant gets crossed-out and the actual grant is whatever is left
i. Note how this is affected by whether the grant purports to contain a determinable or subject to condition subsequent limitation 

ii. Have to see who the language is connected to

Co-Tenancies
1. Differences between TC and JT

a. Only differences happen when one of the tenants dies

b. Financial Obligations – both profit and cost – correspond to your interest/stake in the property 

c. Every tenant has 100% use rights, irrespective of financial stakes
2. Tenancy in Common

a. Law Assumes you create this unless you jump through the hoops to create a joint tenancy

b. When a TC ties, her interest passes by Will or Intestacy and the designee then becomes a TC with the other tenants in common 

c. A TC can make an inter vivos transfer too

d. All encumbrances go with the interest
3. Joint Tenancy 

a. When a JT dies – his interest vanishes into a legal black hole and the other JT remain JT with each other
i. The financial interests get redistributed, since all JT must have an equal interest 

ii. BUT...any encumbrances a dead JT made upon the land with his 100% use rights disappear into nothing 

b. Creating a JT

i. Property must be in the right State 

ii. Manifest an INTENTION to Create a JT

1.  “as joint tenants with a right of survivorship and not as tenants in common” 

iii. Unity of Time

1. All of the co-owners had to have gotten their interest in the property at the same time 

iv. Unity of Title

1. All have to get their interest in the same piece of paper/legal instrument (Will or Deed) 

v. Unity of Interest

1. All have to have an identical percentage share of the concurrent estate

vi. Unity of Possession

1. All of the co-owners have possessory rights across the same part of the timeline 

c. Keeping a JT
i. All of the unities have to remain – if one is violated, the JT is “severed” and the violator becomes a TC with the rest, who remain JTs

ii. Selling your interest will do it

iii. Renting – split, depending on whether you see it as severing unity of possession or go on an intent theory 

iv. Mortgage 

1. Sell and buy back over time theory = sever

2. Lien = Keep

3. But in the states with the Lien theory – state legislature have said that mortgage doesn’t disappear like it normally would if JT dies 

4. Ending a Co-Tenancy Relationship

a. Partitions 

i. Literally divide-up the property and maybe have some side-payments

ii. Liquidate the property and divide up the money

iii. Will usually have an Accounting

1. Take account of who has done what and when to the property so we can divide everything up equitably 

2. They get messy and expensive with all the lawyers and accountants 

b. Ouster

i. Have to affirmatively deny a co-owner’s use and possession rights

ii. Co-Owner’s only right is to collect reasonable rent

iii. Turns into an adverse possession

iv. Won’t last long because we have a partition in the works 

c. Death ( result depends on JT or TC

Landlord-Tenant Law
1. Hierarchy of Shit to Look At
a. Lease

b. Statutes

c. Common Law

2. Common Terms of Leases

a. All Tenancies are Defeasible because if you don’t pay the Rent, your lease gets terminated 

b. Every Lease restricts the tenant’s ability to transfer his interest – usually provides for “consent” of landlord 

3. Different Types of Tenancies 

a. Term of Years

i. Can only terminate

1. When Time is up; or

2. When a defeasibility condition blows-up; or

3. If you get a Release (which you will likely have to pay for)

b. Periodic 

i. Specifies period of lease

ii. When period is up, it renews for an identical period unless notice is given

iii. Where to Look for Form and Length of Notice

1. Lease

2. Statutes

3. Common Law = notice time is equal to period of tenancy, up to 6 months, anything more is 6 months’ notice; form has to comply with SOF

c. At Will – terminable at any time; some states alter this to 10 days’ notice or so

4. Implied Covenant to Oust Holdover Tenants

a. Half of Jurisdictions say Implied Covenant; Duty only applied to

i. Holdover Tenants

ii. On the day a new tenant is to take possession
b. Half of Jurisdictions say NO Implied Covenant
5. Transferability of Tenancy Interest

a. Assignment
i. PE between Landlord and Assignee; no PE between Landlord and Tenant

ii. PK between Landlord and Tenant, unless Tenant gets a Release

iii. NO PK between Landlord and Assignee, unless we can prove 3d Party Beneficiary or Assumption (which is present 99% of the time) 

iv. Tenant must transfer the entire remaining term of the lease; but court won’t frustrate parties’ intent 
v. Money you pay other than rent is consideration for assigning the lease 

b. Sublease

i. PE between Landlord and Tenant and a separate PE between Tenant and Sublessee (NO PE between Landlord and Sublessee) 
ii. PK between Landlord and Tenant, unless Tenant gets a Release; and separate PK between Tenant and Sublessee 

iii. NO PK between Landlord and Sublessee unless landlord is made a 3d Party Beneficiary or there is Assumption 

iv. Tenant must “keep” something

1. Court won’t frustrate parties’ intent 

2. Court can play with how much the Tenant must “keep” (technically, Tenant always keeps a POR or ROE for nonpayment of rent, even in an assignment) 
v. Money you pay other than original rent is additional rent to the Tenant, who is now both a tenant and a landlord 

6. Tenants’ Rights

a. Everything in the Lease

b. Covenant of Quiet Enjoyment

i. Like a Warranty Deed

ii. Breach gives right to terminate the lease and sue for damages

iii. Dependant Covenant/Condition 

c. Constructive Eviction (part of covenant of quiet enjoyment) 

i. Landlord must wrongfully perform or fail to perform some obligation that the landlord is under some expressed or implied duty to perform

ii. As a result of the landlord’s commission or omission there must be a substantial interference with the tenant’s use and enjoyment of the premises

1. Can argue over “substantial interference” 

iii. The tenant must give the landlord notice of the interference and a reasonable opportunity to remedy the interference 

iv. If after such notice the landlord fails to remedy the interference, the tenant must vacate the premises within a reasonable time

d. Implied Warranty of Habitability 

i. Original impetus – provide remedies against slum-lords

ii. “Habitability is designed to insure that a Landlord will provide facilities and services vital to the life, health, and safety of the tenant and to the use of the premises fit residential purpose”

1. The materiality of the breach is a question of fact to be decided by the trier of fact on a case-by-case basis (i.e. whether tenant can terminate)

2. Minimum requirements of Habitability

a. Premises must be safe and sanitary, but not pristine

b. Housing code violations, their nature, seriousness and duration of the defect are considerations

3. “These standards are fully capable of guiding the fact finder in his determination of materiality of the breach” 

iii. Breach will be worked out by the common law, like negligence 
iv. Remedies

1. Fair Rental Value Approach 
a. Damages = FRV(as warranted, in a hypothetical housing market) – FRV(as is – i.e., the promised rent)

b. Need experts to do this

2. Percentage Diminution Approach 

a. Damages = the promised rent multiplied by the percentage of the use of the premises lost as a result of the breach

b. No experts – theory is a layman can do it, but still have to pay the lawyers

3. No remedy is feasible for the object of vindicating victims of low-income slum housing; result is a body of law governing high-rent leases 

4. Point: once your focus is low-cost housing, you run into the problem of costs of litigation

5. Good effects: Gives you a good affirmative defense against an Ejectment action, and if you lose, you’re probably judgment proof anyway – thus you can snub your nose at a slumlord if you place is a piece of shit

7. Landlords’ Rights

a. Lease and the Law of Waste

b. Non-Payment of Rent

i. Abandonment – Offer to terminate the lease

ii. Surrender – Landlord accepting offer

1. “by operation of law”

a. Specific Intent of the Tenant to Abandon

b. Specific Intent of the Landlord to Accept the Abandonment 

c. Problem with Proof/Question of Fact

iii. Release – getting rid of the K Law relationship (Surrender only eliminate PE) 

iv. Mitigation of Damages
1. Landlord must rent-out abandoned premises and mitigate damages; it only make rational sense because if he doesn’t, he risks original tenant being judgment proof 

2. Right to rent-out?
a. Agent for T

b. Abandonment = waiver of present possessory rights 

c. Self-Help

i. Not allowed upon a defeasibility condition being met – need to go to housing court – and even with judgment – wait for sheriff 

ii. Policy: prevent violent conflict 

iii. OLD Common Law allowed it – all you do is take the risk that you won’t get a favorable judgment and be on the hook for damages 

8. Government Regulation of the Housing Market

a. Common Law = Discrimination Allowed 

b. Today: Fair Housing Act of 1968 ( see p.68-70

Trespass
1. Absolute Strict Liability if you cross the boarder 

2. Reasonableness of you thinking you weren’t doing anything wrong doesn’t matter

3. See it, Feel it, Touch it with the UNAIDED senses = trespass

4. Remedy: automatic injunction 

5. Exceptions

a. Aircraft exempted unless it interferes substantially with your use and enjoyment (ad coelum theory)

b. To recover personal property

Nuisance
1. Invasion that you can’t see, feel, or touch with the unaided senses (i.e., smells, sounds, light, etc.)

a. Has to be intentional – this just means the ACT – don’t have to intend to create a nuisance

b. Exceptions for No Invasion

i. 100% Certain Anticipatory Invasion (like a dump planned to be built down the street)

ii. Undertaker in a residential neighborhood will be enjoined (but not cemeteries)

iii. Half-Way Houses will SOMETIMES be enjoined 

2. Invasion must be UNREASONABLE 

a. Gravity of the Harm outweighs the Utility of the Actor’s Conduct; OR
b. SERIOUS Harm + No Financial Burden in compensating in Damages (defined by making you go out of business with the damage award)

3. Approaches to Liability

a. Restatement: Gravity vs. Utility balance is part of initial liability determination

b. Practice: almost exclusively use the Serious Harm + Financial Burden for liability, and then the Gravity vs. Utility to determine if there should be an injunction 

c. Eggshell Ps not allowed 

d. Coming to the Nuisance has no bearing on liability 

4. Remedies

a. Damages

b. Injunction (normal equitable balance + Gravity vs. Utility)

c. Buy-Out-The-Plaintiffs 

i. Nuisance defendant buys-out an easement from the plaintiffs

ii. Will order if equitable balance is in favor of the D, but we think the Ps need some kind of compensation 

iii. Different from just damages because it awards “total future damages” 

d. Buy-Out-The-Defendants

i. Injunctions are discretionary 

ii. Court can order P to buy-out-Defendants if, for example, the P has come to the nuisance (remember: EQUITY) as a precondition to granting an injunction 

Law of Servitudes

1. Easements

a. A Right to do something to someone else’s property that would otherwise be a trespass or a nuisance
b. Must be in writing to satisfy the Statute of Frauds

c. Appurtenant

i. Burdens one piece of land (Servient Tenement) for the Benefit of another piece of land (Dominant Tenement)

ii. Run with the Land

d. In Gross Easement

i. A particular person is benefited rather than a piece of property 

ii. “Personal” – don’t run with the land

iii. “Commercial” – run with the land

iv. (Both subject to express intent of the parties)

e. Affirmative Easement

f. Negative Easement (generally forbidden – see Real Covenants and Equitable Servitudes)

g. First Party Easement (a party to the conveyance receives an easement – “Easement by Reservation”)

h. 3d Party Easement (Someone not a party to a conveyance receives an easement from the conveyance – “Easement by Exception”)

i. Originally – forbidden

ii. Modern trend toward allowing, but not in all states

i. Easements by Implication (Sewer Cases) 

i. Threshold

1. Unity of Title at Time of Severance

2. The thing we want to call an “easement by implication” must be in existence at the time of the severance

ii. Test

1. A Separation of Title Must Have Occurred 

2. The use which gives rise to the easement shall have been so long continued and apparent as to show that it was intended to be permanent

3. The easement is necessary to the beneficial enjoyment of the land granted 
j. Easements by Necessity (landlocked property – how much do you need to pay for the easement?)
k. Easements by Prescription (Easement by Adverse Possession)

i. Statute of Limitations for AP must have RUN

ii. Actual

iii. Open and Notorious

iv. Exclusive ( doesn’t matter – use is inherently non-exclusive

v. Continuous

1. Not as strict as AP because use rights are by their nature intermittent

2. But will never give an easement for more than what you’ve been using

vi. Claim of Right – doesn’t matter

vii. Hostile

1. We require written documentation of any permission

2. Otherwise, Hostility (non-permissiveness) is presumed (use rights are inherently permissive – even if not spoken – thus we need to create a fiction in order to have the Easement by Prescription) 

l. Scope of the Easement

i. Hard to Define – worst part about drafting

ii. REAL big issue when a court declares an easement

iii. Courts will usually grant holders of easements rights INCIDENTAL to the use and enjoyment of their easement

m. Transferability of Easements

i. Appurtenant ( Run with the Land

ii. In Gross

1. Personal – assumption of not being transferable 

2. Commercial – assumption of being transferable (but note sticky issues regarding scope of easement)

3. (subject to express intent)

2. Licenses

a. Can be Oral

b. Restatement § 512: License is an interest in land in the possession of another which

i. entitles the owner of the interest to a use of the land; and

ii. arises from the consent of the one whose interest in the land used is affected thereby; and

iii. is not incident to an estate in the land; and

iv. is not an easement

c. REVOCABLE AT WILL

d. Exceptions to non-revocability Rule

i. License Coupled with an Interest (in chattel)

ii. Must give reasonable time to remove himself and his effects from land
iii. “Irrevocable Licenses”

1. If you make representations regarding a license and I make expenditures in REASONABLE reliance upon those representations, we put restriction on the revocation of that license 

2. Promissory Estoppel Type Idea

3. Some States say this is Bullshit

a. You can reasonably rely on a fucking license, duh, because its revocable at will

b. Oral nature can fuck-up the SOF

3. Real Covenants
a. Slick way to get Negative Easements which RUN WITH THE LAND AND BIND SUCCESSORS IN INTEREST

b. English Rule

i. Enforceable K between Original Parties 

ii. Original Contracting parties in (horizontal) Privity

1. A and B each must simultaneously hold present or future possessory interests in the land burdened by the negative promise 

2. Essentially, a Landlord-Tenant or Present Possession-Reversion relationship; but 99% of the time, L-T

iii. Privity Between original K parties and their successors (Vertical Privity) 

1. Law wanted successors to acquire exactly the same interest in the property as the original party 

2. A and B’s successors had to succeed to exactly the same interest

iv. The Promise must “Touch and Concern” the Land

1. Only going to enforce a certain subset of negative promises

2. Thus, successors only bound if the promise “touches and concerns” the land 

v. Original K parties must INTEND to bind their successors in Interest
b. American Rule

i. (1) Enforceable K between Original Parties
ii. (2) Original K parties must INTEND to bind their successors in Interest
iii. (3) Privity
1. Meet the English Horizontal Privity Rule; or 
2. The Original Promise between the original parties was made in the context of the transfer of a possessory interest in land  
a. The original parties must have a grantor-grantee relationship when they make the promise which they wish to be binding upon successors in interest 
3. American Law ignores Vertical Privity requirement from English Law
iv. (4) The Promise must “Touch and Concern” the Land 
1. General Idea: We want to make sure the promise itself has something to do with the land because of the extraordinary measures we are taking by binding non-parties to a K (i.e. successors in interest) to the terms of the K

2. We want the promise to have something to do with the land USE and NOT the personal relations between the parties

3. Rent Counts

4. Homeowners’ Association Fees Count

5. R3P says to get rid of this and say that the Servitude is invalid if:

a. It imposes unreasonable restraints on alienation (transfer);

b. Undo restraints of trade;

c. It is unreasonable; or

d. It lacks a rational justification
4. Equitable Servitudes

a. You get an injunction out of this, thus causing the negative easement to run with the land

b. Test

i. Original Parties bound by K

ii. Original Parties INTENDED to bind successors in interest

iii. The promise Touches and Concerns the Land

iv. The successor had ACTUAL NOTICE of the Restriction 

v. NOTE

1. No Privity Requirement 

2. But, conversely, Real Covenants don’t require Notice

c. Have allowed Property Owner’s Associations to bring claims (even though its on the theory that we’re allowing to property owners to sue and that’s not good for corporation law) 
5. Implied Reciprocal Negative Easements 

a. Arises when some deeds in a development have a negative easement, but some don’t 

b. In the Context of Residential Subdivisions – AND ONLY IN THAT CONTEXT

i. If a reasonable person would infer, looking at the general character of the neighborhood, that they were buying property which contained a negative easement guaranteeing residential-only use – we will imply such a negative easement in deeds which don’t contain one

ii. Bullshit reasoning because the lawyer knew damn well how to make a negative easement to run with the land (a real covenant) 

6. Ways to bind Successors in Interest

a. Appurtenant Easements

b. Real Covenants

c. Equitable Servitudes 

7. Residential Subdivisions are “Special” – Judges Favor Them

a. Implied Reciprocal Negative Easements

b. The Undertaker Effect in Nuisance

c. Property Owner’s Association in Equitable Servitudes 
