CONCURRENT ESTATES

I. Introduction

· Focuses on problems arising because two or more persons have concurrent interests in the same property.  Four occasions where this comes up:

1) Marriage – there are certain forms of joint ownership that are only available to married people (not covered in this course).

2) Partnerships – a number of people agree to jointly use certain assets; resolved in two ways: 1) contracts; or 2) statutes (defines baseline default rules when contracts leave the issue open).  No CL of property with respect to partnerships (not covered).

3) Condominiums 

4) “To A and B and C, my darling children, and their heirs.”  A, B, and C are now in some species of joint ownership.  No statutes or background rules.  No prior arrangements or contracts.  

II. Forms of  Joint Ownership

· Two forms of co-ownership that the law recognizes:

1) Joint tenancies (JT); and

2) Tenancies in Common (TIC)

A. Legal Differences Between JT and TIC

1. Co-Owners are Alive

· There is no legal differences between the two while the co-owners are still alive.  The only time there is a difference between JT and TIC is when a co-owner dies.

· Two questions that come up with respect to property (while all the parties are still alive, the law deals with these questions in the same manner):  

i) Use of property – who gets to use, when, for what?  

Every single co-owner, regardless of how much each owns, regardless of financial stake in property, has an absolute, unconditional 100% right to use and possess the property.

ii) Things pertaining to money – if the property is gathering money (rent), who gets the money?  Who pays the expenses?  

When it comes to financial issues, unless the parties stipulate otherwise, “what you put in is what you get out.”  In other words, if A owns 40%, A gets 40% of income and pays 40% of expenses.

2. Co-Owner Has Died

· In a TIC, property passes in will or intestacy.  If co-owner A dies, then A’s heirs gets A’s portion of the property.

· In a JT, when one of the co-owner’s dies, their property does not pass by will or intestacy.  Nor does it pass to the other co-owners.  It does not pass to anybody.  It disappears.  What, then, happens to A’s 1/3rd interest in the property?  When A’s interest disappears, B and C’s interests expand so that they both end up with ½ stake.  

· There is a big legal difference between the two.  The difference between A’s interest passing to B and C, and B and C’s interest simply expanding, is that A’s encumbrances and obligations also disappear!!  A second consequence is that A has no control over who will end up with his financial stake.  

B. Distinguishing Between TIC and JT

· The baseline default rule in modern law is that co-owners have a TIC.  When parties don’t specify, it is a TIC.  

· You must manifest an intention to create a JT.  In other words, you must distinguish it from a TIC.  You must intend to form a JT with right of survivorship (JTRS).  You must write “A, B, C as joint tenants with a right of survivorship and not as tenants in common.”  

· It is possible to create a JT without these magic words, but if you don’t write those words, it is cause for legal malpractice.  

· See Hoover v. Smith (1994) as an extreme example of when a court ruled that writing “A, B as joint tenants and not as tenants in common” was not a manifestation of intent to create a JT.  

C. Four Unities Test

· To create a JT, you must satisfy the four unities test:

1) Time – joint tenants must acquire their concurrent interests at the same time.

2) Title – joint tenants must acquire their concurrent interests under the same instrument (i.e., on the same piece of paper).

3) Interest – each joint tenant must have an equal interest in the concurrent estate (though that doesn’t mean they have to put in the same amount of money, as long as their interest is the same).

4) Possession – each joint tenant must have the same durational estate (e.g., one can’t have a FS and the other LE).

D. Severing a JT ( TIC

· Example:  A, B, C are in a JT.  A decides to sell his 1/3 interest to D.  Now A is out of the picture.  A has transferred his financial stake and 100% possession right to D.  What is D’s relationship to B and C?  D has same interest and same possession, but it was not created at the same time nor in the same title.  Thus, D can’t be a joint tenant because the four unities test is not satisfied.  So D is a TIC to B and C.  B and C, however, are still JT to each other.  So if B dies, his interest vanishes and C’s interest expands to make up for it (he now owns 2/3 of the land).  

· A joint tenancy always survives to the maximum amount!
· Are there any transactions less than a divestment that can turn a JT into a TIC?  

1. Mortgages.  When you mortgage, you can give up an interest in the property as a guarantee to repay the loan.  Legal consequence of that transaction depends on the transaction.  [See below.]

2. Leases?  Alexander v. Boyer:  Maryland Court ruled that the JT was turned into a TIC. Some authorities support the view that a lease by a JT to a third person effects a complete and final severance of the JT. Others jurisdictions, however, rule contrary. Tehnet v. Boslow:  A California Court held that the parties must intend to make a TIC in order to severe the JT (“Because a JT may be created only by express intent, and because there are alternative and unambiguous means of altering the nature of that estate, unless it is expressly intended, a lease will not sever a JT.”)  When the lessor JT died, the lease expired (full possession went to other JT because lessor JT was extinguished).

· See also Swartzbaugh v. Sampson (1936):  The CA Supreme Court held that a lease, just by being a lease, does not sever a JT.  Also, when one JT enters into a lease agreement over the objection of another JT, who seeks to cancel the lease, the court held that the lease was valid.
E.  Mortgages

· Two ways to look at a mortgage:  

1. You sell your property to the lender and then buy it back over the course of the loan.  In these states (“title theory” states) the act of executing a mortgage is like a sale – it severs the JT.  The lender now owns the property and unity of the title/time is gone; lenders like this because now the interest is TIC and the mortgage survives death.   

2. You still own the land and the lender has a financial stake in the land (a lien), but it doesn’t affect the ownership of the land.  In these states (“lien theory” states), there’s still unity of time/title/interest/possession – nothing has changed; the mortgage doesn’t do anything with respect to the JT.  In these jurisdictions, lenders don’t lend money without getting all the interest owners to sign on or the lenders get the legislature to pass a statute overriding the common law rule.  If not, the judgment lien of the creditor only attaches to the interest of his debtor, which then terminates upon the debtor’s death.  Thus, death of the debtor JT wiped out his mortgage, and the surviving JT can take the property free of the mortgage!

F.  When Co-Tenancies Go Bad

General question whenever you have co-tenants – what happens when co-tenants who both have an absolute 100% right to use and possess the land want to use the land differently?

1. Partition. When a co-ownership isn’t working, you can ‘partition’ the land.  You cut it up so both have sole ownership of ½ land.  Problems with a partition:  

a) It may not be what the owners want. 

b) Dividing up property physically is not always as easy as it sounds.  Not all parcels of property are equal.  What if some of the land is fertile and green, and the other part is rocky.  

c) Sometimes, dividing up land reduces it value!!    

Accounting. Along with a partition agreement goes an ‘accounting’ – a settling up – in which one or more of the tenants will be charged for rents and profits, waste, allocable costs of repairs and improvements, taxes, etc.  ‘Owelty’ – a side payment of cash in a partition agreement designed to make up for differences in partitioned land. *Any co-tenant can force a partition.*
2.
Sell the property and divide up the proceeds.  It is a partition, but not a literal splitting of the actual property.  Not always easy, though.  What if one person says they put in more value into the property?!

3. Rent?  See Swartzbaugh. When you have multiple co-tenants, but only one is using and possession the land at that time, can the others get rent?  

· General rule is that you do not normally get rent from other co-tenants who are using the land.  

· But if one or more of the co-tenants – instead of using the land themselves – is receiving some kind of payment from a third party lessee, then they have to share the $$$.  

· Is it proportional?  At first cut – yes.  But in an accounting proceeding, it is perfectly legitimate to say “deducted from your share should be my proportion of getting that income.”  

· One important exception to the general rule is an ‘ouster’.  An ouster is when one co-tenant illegally refuses to allow another co-tenant to exercise their use and possession rights.  Then you can receive rent from the person who ousted you.  

4. Wait for other JT to die.  In Swartzbaugh, there is one thing short of partition that Mrs. S can do – wait for Mr. S to die.  As soon as he dies, Mr. S interest in the property goes ‘poof’ – as well as the lease he signed with Mr. Sampson.  And Mrs. S can kick Mr. Sampson off. (See Tehnet v. Boslow).

· What this tells us is that co-ownerships are risky.  Are there ways of achieving the benefits of a co-tenancy without the problems?  Yes, establish a trust.  A trustee will sit down and make all the decisions for the property owners!  This is typically what is done.
LANDLORD-TENANT LAW

I. Introduction

A. The Nature of the Leasehold Estate

· Three forces have been operating on landlord-tenant law in the last thirty years:

1) Property v. Contract – When you sign a lease, signing a lease does two things at the same time: 

i) Convey an interest in property – transfer of a present possessory interest; lessor keeps a future interest – a reversion; creates a new present possessory interest in the lessee.  Property law is called into play by the creation of the PI and FI, as well as laws re: conveyance of land; 

ii) Creating a contract; thus, K law comes into play. 

2) Statutes – landlord-tenant law is dominated by statutes.

3) Urbanization – larger clusters of people living together; rapid transformation.  Historically the focus of landlord-tenant law concentrated on the rights and remedies of the L, not the T.  Urbanization, and the rise of inner-city ghettos, helped re-direct the emphasis of the law onto tenants rights and remedies.

· Three different kinds of tenancies (four in textbook, but the last one – tenancy in sufferance – isn’t really a tenancy).  Only real difference between the types of tenancies is how they end.  

· Sources of law that figure out when the tenancy ends:

1) common law rules

2) statutes that might alter/define common law

3) the lease itself – the paper represents the interest of the parties.

· Hierarchy, generally = lease ( statutes ( common law.

B. Classifications of Tenancies

1) Term for Years 

· Lease for a computable, fixed period of time; it has nothing to do with years.  The length of the lease could be minutes, hours, years…whatever.  

· All that is necessary for this lease is a fixed beginning date and a fixed ending date.  

· The most a legislature will do by statute is restrict the amount of time a lease can run for (e.g., in CA leases of municipal property can only be up to 55 years; leases of land within the city up to 99 years).  In this respect, the statute will trump the lease agreement.  

· If the lease provides for a term in excess of the length permitted by law, the effect of the restriction on the tenancy varies.  Some make the lease completely void; others only the amount of time in excess of the term permitted by law is void.

· No notice is required to terminate a tenancy for a term for years, other than the notice provided by the lease (i.e., a defeasible condition may terminate the lease).

· Reading the lease will tell us two things about the term for years: 1) how long the term is; 2) defeasibility conditions that will break the lease; lease doesn’t need to actually run for the entire time specified – tenancies can be defeasible – i.e., there can be stipulations that if broken will break the lease, such as paying rent!

i) Statute of Frauds Issues

· No oral leases for a term of more than one year.  However, these statutes often provide that if the T enters into on oral lease of more than one year and pays rent, a periodic tenancy arises that is not subject to the statute.

· Uniform Residential Landlord and Tenant Act § 1.402 – if no lease is signed and delivered, acceptance of T’s rent by L will give effect of lease by L; and acceptance of possession and payment of rent by T give effect of lease by T.

2) Periodic Tenancy 

· A periodic tenancy is a tenancy that will “endure until one of the parties has given the required notice to terminate the tenancy at the end of a period.”

· There is a term involved, but at the end of the term, instead of having the lease end, the lease will continue unless notice is given.  If nobody does anything, the lease automatically continues.  

· Two things can bring this type of lease to an end:  

i) notice; 

ii) defeasibility conditions (just like in term of years).  

· Problems with NOTICE:  

i) When does the notice have to be given? Three sources of law that address this:

· common law (default – a year to year periodic tenancy required six months notice to terminate.  Leases of shorter durations required a notice to terminate that equaled the period of the lease, provided that notice did not exceed six months);

· statute (jurisdictions vary, but many legislatures have shortened the time for notice); 

· lease agreement (parties can specify in the lease a term different than any statute or CL – they can bargain around terms of notice).

ii) What does the notice have to consist of?  This is the more interesting question.  In writing?  Via registered mail?  In calligraphy?   The CL is pretty silent about this question.  Statutes will sometimes specify about how the notice has to be given.  And of course, the parties can pretty much specify anything they want in the lease agreement.  Statute of Frauds generally requires these transactions to be in writing.

iii) See Notes and Questions #4 for more qualifications.

3) Tenancy at Will 

· At tenancy at will is a tenancy of potentially infinite duration which at CL could be terminated at any time by either party without prior notice to the other. In short, a tenancy at will ends when one of the parties says it ends.  
· Many states, concerned by disadvantages to both Ls and Ts if tenancies are terminable without notice, have modified the no notice requirement by requiring some notice to terminate a tenancy at will (which presents same issues as above).
· A lease that can be terminated at the will of only L or only T (but not both) is NOT a tenancy at will.  In fact, the Restatement says it may present an unconscionable arrangement, and thus will be terminable at the will of either party.
C. Notes and Questions [See casebook pages 430-431]

1) In order to be a term of years, there must be a terminable date specified. This must be a periodic tenancy of some kind, and not a tenancy at will because the lease talks about annual payments.  Unless it is specifically written, a periodic tenancy is favored by law.  What notice, if any, is required to terminate this tenancy (i.e., what is the term of notice)?  It depends on the periodic term.  The lease talks of monthly payments – so is it on a month to month basis?  On the other hand, the lease talks about the annual payment of $6000.  So is it a yearly basis?  A lot turns on whether we construe this to be annual or monthly!  Moral of the story – ambiguities can come up with drafting the lease.

2) In order to terminate a periodic tenancy, you must either give notice or violate a defeasibility condition.  So unless death is written into the defeasibility condition, it won’t terminate the lease.  Also, death in and of itself is not notice (however, according to Rest.2d. §1.6 Comment, death of either L or T will terminate a tenancy at will – though statutes may have superceded this).  Leaving the premises also does not terminate the lease!!  The landlord can claim rent until NOTICE is given.  

Suppose that we have determined that notice have to be given two weeks prior to the end of the period.  Exactly two weeks before the end of the period, you deliver the notice.  Landlord says he needs two weeks NOTICE.  So he needed the notice the day before.  Does the date of delivery count toward calculation toward the relevant period?  CL is silent.  Leases can say anything they want.  Statutes sometimes.  CL says holidays do count as days of notice, unless statute/lease says otherwise.

3) In a term of years, unless there is something in the lease to the contrary, the tenant has absolute possession of the property until midnight of the day the lease ends.  Lease – 12:01 a.m. begins; 12:00 midnight ends (actually, infinitesimally before midnight).

4) The obvious construction of this lease is a periodic lease.  Here, statute gives a sixty days notice maximum to prevent lease from continuing.  In other words, you must give more than sixty days!!  Under the U.C.C., you stick in the mailbox and it is good.  In property law, there is no mailbox rule.  Notice means RECEIPT.  Notice must be received within the term of notice!!!  Can statutes change this?  Yes, but they rarely do it explicitly. Could you argue that the statute, though not explicitly written, really meant to use a mailbox rule?  Yes – lots of arguments revolve around statutory interpretation.

D. Possession Versus the Right of Possession

· Let’s say L and T enter into a written agreement dated January 1, 1990, stipulating that T will take possession of the property at some future date.  Before possession, T terminates the lease.  In such cases, L’s damages against T depend upon whether the agreement of January 1 is characterized as a “lease to commence in the future” or a “K to make a lease”:

i)
If agreement is a lease, damages are the unpaid rent.

ii) If agreement is a K, then damages are only the difference between the agreed rent and the fair market value.

· This is ultimately a question of fact, and depends of factors such as whether the word “lease” is used in the agreement, whether the parties intended to draw up another agreement, etc. Also, the lease could be held void for indefiniteness (K law).

1. Hannan v. Dusch (1930) (VA Supreme Court)

· Hannon has an indisputably legal right to be on property. The past lessee (holdover) is still there. Who has the legal obligation of kicking off the HOLDOVER?  In other words, without an express covenant, is there an implied covenant to deliver possession?  Is this enough for T to break the lease?  Can the landlord say – you have the right of possession, you go to the courthouse and get the ejectment order?

· Courts are split (English rule vs. American rule) – English rule implies that it is the landlord’s responsibility; American rule (in small majority of jurisdictions) recognizes no such responsibility of the landlord (i.e., L is only bound to put T into legal possession, not actual possession). Rational behind American rule is that L has not covenanted against the wrongful acts of another and should not be held responsible for such a tort, unless so contracted. Unwillingness to apply unwritten provisions to leases.
· Nor can T break lease – “the general rule is that a lease becomes complete and takes effect upon its execution, unless otherwise specifically provided, and entry by the lessee is not necessary to give it effect.”  General CL rule ( tenant is on his own!!

· Restatement (Second) of Property §6.2 and Uniform Residential Landlord and Tenant Act adopts the English view!!  See pages 450-451.  Both allow T to terminate lease agreement.  Parties may still waive the provision.

· No courts recognize landlord’s responsibility when it isn’t a holdover, but an illegal third-party. The common law has never said that landlords have to boot out third-party trespassers who had no prior relationship to the landlord. However, it would be possible to have these provisions in a lease.
· What all the jurisdictions agree on is that what the landlord guarantees, even if the lease is completely silent, is that he has actual land to convey to the tenant in the lease.  Leases presume that the landlord actually has land to convey. This presumption, however, can be overridden by lease agreements; but when there is silence, the law will assume a legal possessory right of the tenant (called ‘covenant of quiet enjoyment’).
· Standard Form Leases
· Suppose lease is terse with regard to rights of tenant and landlord
· Tenant has present interest, landlord has future interest
· Law of waste governs tenancies
· Implies in every lease that holder of present interest cannot take actions to damage landlord’s future interest
· Common law willing to imply certain provisions even if they are not there explicitly
E. Transfer of Leasehold Estates

· The law distinguishes between two different ways of transferring lease interests:

i) sublease

ii) assignment

· Because a lease is simultaneously a creation of a property interest and a contract, two separate bodies of law work in determining the legal consequences of the two different forms of transfers:

i) ‘Privity of contract’ – In this context, privity means liability (a bit different from contract law).  To say that parties are in privity of contract is to say they are bound to each other under the contract (ie they can sue each other).  

ii) ‘Privity of estate’ – Usually the lease agreement also has a set of limitations/conditions.  It is a K, but property law (even if K law went away) also dictates the rules involved. 

iii) Substantive liability between both bodies of law are the same

1. Subleases

· Under a sublease, nothing really changes. Estate of K and privity of estate are still intact between the original T and L.  A sublease does not connect the landlord and new T in any way.  
· Tenant and sublessee are in both privity of K and privity of estate (a landlord-tenant relationship arises between them).
· No liability relationship of liability between landlord and sublessee 
2. Assignments

· If we attach the label ‘assignment’ to the transfer, what happens is that the property law relationship moves down the chain of transfer.  It leaves the original tenant and latches on the new, transferred tenant.  

· The assignment does not take the contractual relationship between the original tenant and landlord and move it to the new tenant.  The original tenant and the new tenant have a new contract between themselves, but typically the new tenant and the landlord haven’t made any contractual relations.  

· What about the landlord and the original tenant?  Can this tenant get out of the K by making a deal with the new tenant? NO!!  Original tenant is still liable under K law to landlord.  So by assigning a lease, the original tenant does not get off the hook from the original tenant. 

· Two ways in which T can get out of his contractual obligations to L (both are very $$$):

i) The original tenant can be released by the landlord; or 

ii) The K can be renegotiated, called a novation.  

· The legal effect of an assignment is to transfer property rights from original tenant to new tenant.  There are however two twists involved with this:

ii) Not every single aspect or promise of the original lease transfers.  If it is an important provision in the original lease, it usually transfers (98% accurate description of the way the law really works).  

iii) The mere act of transferring the possessory right does not create an contractual obligation with new tenant.  However, there are ways to create contractual obligations:

a) Get new tenant and landlord together to sign a new K.

b) Third party beneficiary can be created. Third party obligee can’t be created but beneficiaries can.

c) Assumption. As part of the deal between original tenant and new tenant, new tenant explicitly says that they will assume contractual obligations.

3. Legal Requirements for Privity of K and Privity of Estate:  First American National Bank of Nashville v. Chicken System of America, Inc. (1980)

· Case arose out of a lease entered into between First American and Chicken System.  When Chicken System defaulted, they assigned their lease to PSI in clear breach of the lease agreement (no sublease or assignment without written consent).

· Chain of transfer:  First American ( Chicken System ( [illegal transfer] PSI ( [Bank reassigned lease] Sir Pizza.

· Legal effect exactly the same as if PSI had found Sir Pizza to take its place, because Privity of Estate relationship still ends up being between the Bank and Sir Pizza.

· So, why is there a problem now that the Bank reassigned the sublease?  SP is only paying $600/month.  However, the original lease was for $1049/month.  The Bank then told PSI that they were responsible for the remainder $449/month.  On what legal basis?  

i) Privity of Estate

· When CSA originally transferred its lease to PSI, the privity of estate traveled to PSI, but once PSI defaulted, the Bank choose to reassign the interest to SP.  When you add another assignment, the property law liability moves with the reassignment.  
· “Liability of the assignee to the lessor, being based solely on privity of estate, does not continue after he transfers his interest to another.” Thus, whatever property law hook that was tying PSI to the Bank was dropped when the Bank reassigned the lease to SP.  PSI no longer has any property law relationship with the Bank, and thus, no legal liability.

· Can you assign away an interest for the sole interest of breaking away from the landlord?  YES – it happens all the time.  So in essence, the Bank lost their right to get the $1049 from PSI!

ii) Privity of Contract

· Bank says CSA transferred privity of K to PSI (i.e., PSI assumed terms of the lease) essentially making the Bank a third party beneficiary to the deal.  Court says the agreement doesn’t go that far under TN law.  Assumption of covenant of lease needs to be explicit in order to prove privity of K between landlord and assignee.

· “Before there is privity of K between assignee and the lessor, there must be an actual assumption of the lease.”  An express covenant is never assumed, it must be proven.  A mere acceptance of an assignment does NOT prove assumption of the lease (i.e., no privity of K).

· What’s going on with CSA?  The original assignment from CSA to PSI, once the Bank validates, moves property liability to PSI.  But that doesn’t take away CSA’s liability under ‘privity of K.’  CSA is still liable under privity of K, because they did not notify the Bank and ask to transfer K obligations to PSI.  Why didn’t the Bank just go after CSA in the first place, instead of PSI? They have a slamdunk case against CSA, but they have no money!!

4. Assignment Problems [Casebook page 561]

· Lease covenants are either real or personal:

i) A real covenant is enforceable against the lessee as well as subsequent transferees with whom the lessor is in privity of estate (e.g., covenant to pay rent, do repairs, etc.)

ii) A personal covenant can be enforced only against the original parties to the contract and subsequent persons who promise to be bound by the terms of the K (e.g., taking care of cat).

(a) L ( T ( [assigns] T2. T2 breached, ie fails to pay rent:  The assignment transfers property rights and obligations (privity of estate) to new tenant (T2).  So T2 is liable to landlord.  Landlord may also have a contractual claim against T, if T did not transfer privity of K to T2.  If T2 didn’t acquire contractual obligations, then the T is liable to landlord based on privity of K.  Could then the original tenant sue new tenant, yes!  Original tenant must get a novation or a release to get out of K. T2 can also assume contractual duties, and make L third party beneficiary.
(b) L ( T ( [assigns] T2 ( [assigns] T3. T3 breached:  L can sue T-3, privity of estate goes down the line.  L cannot sue T-2, once T-3 is assigned the interest.  There is no longer any privity of estate between L and T-2, though a contractual relationship may exist if it was created upon assignment. L cannot collect from both T-2 and T-3 for the same lease period – only get paid once.
(c) L ( T ( [assigns] T2 ( [assigns] T3. L breached:  T-3 can sue L because L and T-3 are bound under privity of estate.  L is not bound to T2 because privity of estate relationship was broken when property was reassigned.  Original tenant could conceivably sue L because they have a contractual relationship still under privity of K.  But what are the damages?  If no possessory interest, it’s hard to have damages.

5. Sublease Problems [Casebook page 537]

(a) L ( T ( [sublets] S.  S breaches:  L can sue T for unpaid rents – privity of K and estate stay where they were.  L cannot sue S.  Privity of estate does not move, there is nothing linking the two parties.  If S promises T to pay rent to L, then T can sue S for breach of K.  Can L sue the sublessee?  You’d need to show that the sublessee and tenant intended the landlord to be a third party beneficiary (need more facts).  Suppose S had promised T to pay the rents to L.  If S fails to pay L rent, can T sue S?  Of course.  Simply breach of contract case.  Also, a property law basis for same liability.  Can L sue S?  Not on the promise itself.  You need more.
Note: Two other ways where a L and a sublease can have contractual duties:  1) statutes that explicitly say that L and S can sue each other (e.g., Kansas statute); and 2) doctrine of equitable servitudes.

(b) L leases Blackacre to T for $400 a month.  T subleases Blackacre to S for $500 a month.  Is T or L entitled to the additional rent of $100 a month?  T is entitled to the money (simple, straightforward and unambiguous).  Nothing has changed the contractual duties or property rights with the landlord.  The tenant has established a new K and ‘privity of estate’ with the sublessee.  Tenant still owns the present possessory right to the land (subject to the lease).  Suppose S pays T the promised rent, but T fails to pay L.  Can L sue S for possession?  Yes, probably.  In CL, mere failure to pay rent in and of itself does not void the lease.  In the real world, though, leases are almost all defeasible leases, with a condition that failure to pay rent voids the lease.  L’s reversion would then kick in, and T and therefore S no longer have the present possessory right.

6. Assignments vs. Subleases: Jaber v. Miller (1951)

· A five-year lease with a provision that said the lease terminates in the event that a fire destroys the building. A defeasible lease.  Sometime into that lease period, and before the building burns down, the tenant Jaber transfers his present possessory interest to Miller.  Issue is whether that transfer is sublease or an assignment.
· Did Jaber assign the leasehold interest to Miller?  Or did Jaber sublease the interest to Miller?  Depends on what the money was for.  Were Miller’s payments rent?  Or were the checks monthly payments for an assignment purchase price (i.e., paid over time)?  

· Why does it matter?  When the building burnt down, the principle lease between L and T terminated.  When the principle lease terminated, the original tenant and new tenant’s lease terminated as well.  Two options:

i) If Miller was paying rent to Jaber on a sublease, the instant that lease vanished (by virtue of the principle lease being terminating because of the fire), the payments stop!  

ii) If Miller is writing the checks to Jaber on an installment plan based on an assignment, Miller is still liable for the remaining money.  Jaber is entitled to the rest of the payments on the balance.  Even after a fire, there is still a responsibility on the part of Miller to pay Jaber.

(1) How do we tell if the transfer was a sublease or an assignment?  

· Traditional CL rule: If the new tenant acquired the entire lease (until the landlord’s reversion) from the old tenant, then it is an assignment. If, however, the original tenant retained some portion of the timeline (even if for a minute) prior to the landlord’s reversion, then it is a sublease.  

· It depends entirely on who had possession of the land right before the landlord’s reversion. Not based on intention of parties whatsoever.  

· Thus, if original T keeps a reversion in the lease, then it is a sublease.  

(2) What if the transfer to the new tenant is made defeasible on the new tenant doing something (i.e., paying rent) and the original tenant keeps a PoR or RoE? Is this enough to establish a sublease?  
· There is quite a bit of authority that says keeping a future interest regardless of what type, establishes a sublease.  

· Some jurisdictions totally disagree and say that it is an assignment.  Who doesn’t want to keep a future interest?  The original tenant is still liable to the landlord (privity of K), so they want to make sure they can kick off the new tenant if something goes wrong (i.e., not paying rent). 

· So there would effectively be NO ASSIGNMENTS if any FI reversion (R, PoR or RoE) yielded a sublease.

(3) Why don’t the courts just ask what the parties intended to establish?

· That’s what the court did in Jaber v. Miller.  The court tried to figure out whether the parties intended an assignment or a sublease.  All the evidence pointed to the fact that it was an assignment.  What if the CL rule was used? You’d reach the same conclusion.  Seems that everything was given to Miller!

· Courts may be leaning toward using intention of the parties as a test, but the CL test is still very applicable.  The formalistic, CL test is still the test!  

· What if you had a jurisdiction that went out of its way to go entirely with the intention of the parties?  T says “I hereby transfer everything to S.  I don’t retain anything.  Nothing.  But we intend this to be a sublease.”  Technically, it is an assignment, but going by the parties’ intentions, it is a sublease.  Also, terms the parties use don’t always relate to what they intended (e.g., I hereby sublease to X…all because they use the verb sublease doesn’t mean that was their intention.  They might not know any better).  Unclear what to do in these types of conflicts.

7. Transferring a Lease—Is It Allowed?  Kendall v. Ernest Pestana, Inc. (1985):

· The old traditional doctrine on restraints on alienation only applies to fee simple.  It does not apply to leases.  As a general proposition, people can put whatever restrictions on a lease that they want (with some exceptions based on CL and statutes).  

· Tenant wants to get out of the lease.  Tenant makes efforts to find a new tenant with a good rent history.  Problem is that the landlord has a restriction – no transfers.  Question is whether landlord has an absolute right to reject new tenants for transfers, or whether he must be reasonable?  

· What probably happened is that the land went sky-high after the signing of the original lease, and T wants to transfer (i.e., sublease) to get money!  And the landlord wants that money himself.

· Holding:  Where a commercial lease provides for assignment only with the prior consent of the lessor, such consent may be withheld only where the lessor has a commercially reasonable objection to the assignee or the proposed use. Restatement also supports this view (see pg. 545).

· Narrow doctrine: 1) not the law in all states; 2) even in CA, this only applies to commercial leases – not residential leases.  

· General rule of thumb is that if the parties want to restrict the transfer of lease interests, then that is the parties’ rights.  
II. Dirtbag Landlords

A. Introduction—Interference with T’s Use and Enjoyment

· CL was not prepared to read many things into a lease.  It was, however, prepared to read in: 

i) The law of waste. 

ii) The implicit promise that the L actually has a property interest to convey (although parties can bargain around that, i.e., L says I can’t guarantee that you have the best right to possession and won’t be ejected).  Called the ‘implied covenant of quiet enjoyment’.  This doesn’t include breaches by mere wrongdoers unrelated to landlord. Landlord giving landlord/tenant equivalent of a warranty. Assuring that no one will come forward to kick the tenat off the land. Covenant of quiet enjoyment will go a little further, see below.
iii) The landlord is assumed to promise that they will not evict the tenants for no reason at all (covenant not to evict).
· In a lease, a landlord makes a series of promises to T, and T makes a series of promises to L.  These promises are really secondary, though, to the basic transaction – a transfer of a present possessory interest in the property and a creation of a future interest (reversion).  

· Let’s say one of the parties breaches one of the promises in the lease (e.g., landlord doesn’t fix broken stove).  What is the consequence of the breach?  In contracts, normally you’d go to court and sue for damages (a simple breach of K action for damages).  Suppose that T is complaining that L promised to fix the stove and has not…can the T get out of the lease?  Or can the T say “fine, I won’t pay rent until you fix the stove”?  

· According to CL – L’s breach of a promise does not relieve T’s duties, nor does it give rise to a termination of the lease. Called the “independence of lease covenants.”  The performance of one party does not affect the performance of the other.  (This was the dominant law up until about 40 years ago.)  Parties can, however, write out of that independence. The lease can specify that, for example, not paying rent terminates the lease.  But the lease itself does not do this.  

· Those things that the CL did read into the lease (e.g., covenant of quiet enjoyment, covenant against wrongful eviction), if broken, DID terminate the lease.  

· Are there ways that L could make life difficult for T without bringing an action for eviction?  Yes, there are situations where L so completely fails on his side of the lease, that the law will terminate the lease.  Example:  Landlord fails to fulfill promise that he will provide heat during the cold winter months.  
· Can L say (even though the property is pretty much inhabitable) that T must pay rent and satisfy his conditions nonetheless?  NO – the CL will say that it is objectively unreasonable for T to remain on property.  This situation could occur if L really wants to get T off the property (maybe real estate value has skyrocketed).
B. Constructive Eviction

· Over time, courts adopted the doctrine of constructive eviction as an appropriate extension of the law relating to the right of a tenant to terminate a lease because of a wrongful actual eviction.  

· Four elements to the doctrine:

1) L breached some kind of obligation/promise (i.e., wrongfully performed or failed to perform some obligation that L is under some expressed or implied duty to perform).

2) It results in a substantial interference with T’s use and enjoyment of premises (i.e., it is objectively unreasonable to remain on property).

3) T must give L notice and a reasonable opportunity to fix the problem.

4) If L doesn’t fix it, T actually has to leave within a reasonable time. Otherwise it is not an eviction. T not only has to assert that no reasonable person would stay on property under this circumstances, he must really leave.

· Once T has vacated the premises, his obligation to pay rent terminates.

· The fourth element is why it is so risky for T to meet the doctrine of constructive eviction. He leaves, and two years later the court actually decides it wasn’t a substantial enough interference, then T is in breach and owes lots of money.

· Alternative – get a declaratory judgment to find out if the courts would rule in his favor before he actually vacates the premises. (Most states don’t allow this. Massachusetts does.)

· What if L isn’t doing the harm, but is renting out a neighboring apartment to a T who he knows will play very loud music ALL NIGHT?  In general, L is not responsible for what other tenants are doing.  But if T is acting as an agent of L, then L could be liable. See Louisiana Leasing Co. v. Sokolow (1966) for case involving “noisy” tenants [page 462].

· Restatement liberalizes CL doctrine in a few significant ways (e.g., take position that interference be more than insignificant—as opposed to a substantial burden; rejects the position that T must vacate; and makes L responsible for acts of third persons if their conduct can be legally controlled by L.)

· Taking CL scheme and looking at it from standpoint of T, this is what you get:

i) covenant of quiet enjoyment;

ii) in some jurisdictions, L has to kick out holdovers;

iii) whatever is in the lease (except that unless lease actually says so, breach of promises in breach don’t terminate the lease; you have to go to court to get damages).

· The most the CL has ever read into the lease is an assumption that everything that is supposed to work, does (e.g., in MA).  This is rare.

· In 1960s, large transformation of American law occurred due to the following concerns:  

i) Very rapid increase in urbanization.  Higher concentrations in larger cities.

ii) The form of housing shifted significantly from single-unit homes to multi-unit apartment buildings.  

iii) Turn of the Great Society – one of the major concerns was that there was perceived to be a big problem in the quality of housing in these large apartment buildings (i.e., they became slums).  

iv) Conventional, traditional CL was an inadequate response to urban living, and substandard housing.

· These concerns resulted in a widespread movement for an implied warranty of habitability analogous to warranty of merchantability. In short, it extended what the traditional CL L-T law would read into the lease, what kind of remedies that could be sought, and altered the extent to which parties were permitted to bargain around the lease.  

C. Implied Warranty of Habitability

· Four ways this label is misleading:

i) It suggests that there is a uniform doctrine (like the CL), but that’s not true.  Represents a wide range of responses to the same concerns, changes in tenant law over a period of time post 1960, but the responses in one state could be different from the responses in another state.

ii) Not a warranty. Obligations imposed do not follow the traditional rules of a warranty, more closely resemble tort law. 

iii) Not implied – sometimes implied, sometimes expressed.

iv) Habitability – sometimes it does, but sometimes is doesn’t have anything to do with habitability.

1. Questions raised by the development of the Implied Warranty of Habitability:  

i) What are sources of law?   

a) Statutes (and, in fact, a very large percentage of L-T law is statutory).

b) Sub-species of statute – Regulations.

c) CL decision – Pugh v. Holmes. CL evolution. 

d) Judicial decisions.

ii) How widespread is this movement?  VERY widespread.  At least forty states have some substantial law corresponding to the implied warranty of habitability.  

iii) What is the scope of the transformation? Pugh addresses this question.  Different jurisdictions decided how far to apply the transformation in different ways.  In general, doesn’t include commercial real estate.  Usually refers only to multi-unit housing, esp. large multi-unit urban residential housing.  BIG variation between states. 

iv) What are you going to make different?  Baseline CL rule was “you get what you see in the lease.”  CL didn’t read much into the lease.  What is the new baseline? Very tricky question to answer; again – a wide range of answers (pg 518).  Basic idea is that all units need to meet a certain quality standard. What is going to be the standard for the doctrine?
a) housing codes – already provide a guideline as to the detailed specifications required for buildings.  Problem is that these codes have never been understood as allowing private citizens to enforce them.  Governmental bodies (state, county, town) are responsible for enforcing them.  One obvious way to redo the law is to privatize the housing codes so that tenants can use them to make sure the landlord is in compliance.  Problem:  they are over-inclusive and under-inclusive.  They are usually confined to physical safety of the building. They do not specify whether the stove works, or whether there are any cockroaches allowed. They do not provide the full range of answers to tenants’ problems. Sphere of application, thus, in that manner is under-inclusive.  They are also over-inclusive in that they deal with absolute minutiae.  Don’t want tenants suing to get out of the lease because a pipe size is incorrect.

b) substantial violations of the housing code – could be a basis for new landlord-tenant law.  That solves one problem (over-inclusive) but not the other (under-inclusive).  And, once you put in the word “substantial,” the standard of review becomes that much harder (i.e., what constitutes a substantial violation?).  That makes things difficult and expensive for the courts AND plaintiffs (you need expert opinions, etc.)  If you create a legal structure where it is costly to litigate, then you’ve essentially made the problem worse.

c) habitability – why don’t we make this the standard?  Solves the over-and under-inclusiveness problems, but it does make it very difficult to figure out what makes an apartment habitable (you still need expert opinions, etc.).  One other problem is that this is a very low scale (e.g., let’s say you have a unit where the stove doesn’t work – does that make it uninhabitable?).

d) reasonable quality – still has problems with definitiveness, but it allows courts to tailor standards to the facts in the case.

v) What is the remedy?  What happens if a unit falls below the legally mandated level of quality?  One thing you could say is that now that we’ve entered into the implied warranty of habitability, the CL is no longer relevant (remember – the CL said that covenants of a lease are independent of each other).  But, it is not a particularly meaningful remedy to say that all a tenant can do is break the lease and move away.  Many tenants don’t have that option.  You want to let tenants stay in the apartment.  What the law did was say, “You get to deduct from your rent the difference between what you were promised, and what you actually got.”

vi) So what is the measure of damages? (pages 486-487)

· Fair rental value approach #1 – damages equals the difference between the promised rent (PR) specified in the lease and the fair rental value of the premises during the substandard period (i.e., during which the warranty was breached).  [PR – FRV = Damages]  But what is the fair rental value?  FRV is very difficult and again expensive to determine.  It would require economic calculations, expert testimony from real estate appraisers, etc.  

· Fair rental value approach #2 – difference between FRVcomply and FRVactual.  Now there are two hypothetical to figure out, which takes TWICE the amount of time and money!!  Two times the problem of a).

· Percentage diminution approach (most popular remedy; see page 484 and Pugh) – damages (or the amount of rent reduction) equals the promised rent multiplied by the percentage use of the premises lost as a result of the breach.  Pugh court said laypeople could determine this, so there is less of a need to use experts (i.e., less $$$).  Lawson says this really isn’t the case.

· Restatement (Second) of Property approach (see page 516 for wording).  Number of jurisdiction which have adopted this approach…ZERO.

· Tort approach – IGNORE.

· The implied warranty of habitability isn’t as revolutionary as people intended fifty years ago b/c this is an area of law where there aren’t many people rich or willing enough to bring litigation.

· Can the implied warranty of habitability be written out of the lease?  Most jurisdictions say NO – you can’t bargain your way around the warranty.  Problem with the warranty – rent increases!!!!  Big drop-off in availability of quality low-income housing!!

2. Pugh v. Holmes (1979)

· In recognizing the doctrine of implied warranty of habitability, the court departed from the independence of covenants:  “The covenants and warranties in the lease are mutually dependent; T’s obligation to pay rent and L’s obligation imposed by the implied warranty of habitability to provide and maintain habitable premises are, therefore, dependent, and a material breach of one of these obligations will relieve the obligation of the other so long as the breach continues.”

· Standards by which habitability should be measured:  “In order to constitute a breach of the warranty, the defect must be of a nature and kind which will prevent the use of the dwelling for its intended purpose to provide premises fit for habitation by its dwellers.”

· “Materiality of the breach is a question of fact to be decided by the trier of fact on a case by case basis.”

· The court dismissed using housing codes as a criteria for whether a breach occurred:  “The existence of housing code violation is only one of several evidentiary consideration that enter into the materiality of the breach issue.”

· Remedies:

i) T can terminate the lease if he wants (i.e., move out).

ii) Where T remains in possession, and L sues for possession of unpaid rent, the implied warranty of habitability may be asserted as a defense.

iii) In full breach, full abatement of rent; in no breach, no abatement of rent; in partial breach, partial abatement of rent.

iv) If a repair is made by T, after adequate notice to L, then T may deduct cost of performance from amount of rent due and payable.

v) Specific performance sometimes is an available remedy (K law criteria – no personal services).

vi) Court adopted the ‘percentage reduction in use” method for determining the amount by which the obligation to pay rent is abated.

3. Four broad theoretical focal points of implied warranty of habitability:

i) Dual role of contract and property law.  There is a move toward contract law (notion of rescission as a remedy) but  property law still prevails.

ii) Instrument of law reform.  Started as CL doctrine and codified by statutes.  Quite explicitly driven by landlord-tenant concerns.  In 1960s, no Restatement mention of the warranty.  In 1977, the Second Restatement was blatantly drafted to incorporate the theories of the implied warranty of habitability. 

iii) What exactly was the legal reform? To alter the nature of landlord-tenant contracts in a way which substantially increased the obligations of landlords (“landlords bad; tenants good”).  Economists argued that restructuring in this way raised costs to L at the expense of low income Ts; ultimately forced Ls out of the low rent housing market = eliminated low income, bad housing, but it didn’t necessarily create low rent good quality housing.  Opponents of the economists say that there is a broader goal = to create a situation where legislatures are compelled to subsidize low income housing!

iv) This change is incomplete and non-universal.  The implied warranty of habitability does not encompass every aspect of landlord-tenant law.  For example, almost nobody has these changes apply to commercial leases (only one jurisdiction).  So, if you are out of the scope of a particular jurisdictions’ implied warranty of habitability, what do you have?  Only what the CL provided – i.e., warranty of quiet enjoyment. 
D. Warranty of Fitness of a Particular Purpose

· To some extent, the movement concerning the implied warranty of habitability built upon two CL exceptions to the “no warranty” rule:

i) If T’s use of the premises was restricted to a particular purpose, L warrants that the premises are fit for that purpose (this is an express warranty).

ii) Exception set out in Ingalls v. Hobbs (1892):  In a lease of a completely furnished apartment (usually for a short period of time), there is an implied agreement that the house is fit for habitation (i.e., fit for immediate use).

· CL rational rests on the grounds that in a normal lease, a T could have secured an express warranty that the premises were fit for a particular purpose or could have inspected the premises prior to executing the lease to determine whether they were suitable for T’s needs. This notion is embodied by the doctrine of caveat emptor.

E. Implied Warranty of Suitability

· Is there an implied warranty by a commercial landlord that the leased premises are suitable for their intended commercial purpose?  

· In light of similarities between residential and commercial tenants, and modern trend towards increased consumer protection, a number of courts have indicated a willingness to apply residential property warranties to commercial tenancy situations.

· Court held in Davidow v. Inwood North Professional Group (1988) that there should be an implied warranty of habitability in commercial leases (Texas court). (This can be overridden in the lease.)

III. Dirtbag Tenants

A. Abandonment vs. Surrender

· Two scenarios with a defaulting tenant:

1) Deadbeat tenant is still on property (holdover).

2) Tenant is not on property (abandonment).  Left the property permanently with intention never to return; turns on the mental state of tenant (Q of fact).  Sommer v. Kridel – T just can’t pay the rent, gives the keys back to L, this is an abandonment, legal effect of T’s abandonment – breach of the lease.  

· Traditional CL doesn’t give L a right to retake the premises, but EVERY single lease in the universe will contain language giving L power to retake the premises for non-payment.  

· Abandoning the property does NOT terminate the lease.  An abandonment = an offer by T to terminate the lease, which sets into motion a chain of legal events:

1) If L  accepts the offer to terminate, it becomes a legal surrender.  The lease is over.  If there is no more lease, T is no longer obligated to pay rent.  Acceptance of the surrender can either be express (must satisfy Statute of Frauds) or in may occur by operation of law.  This occurs “when the parties to the lease do some act so inconsistent with the subsisting relation of L and T as to imply they have both agreed to consider the surrender effectual:  Two stipulations:

i) T is responsible for back rent.  Termination of the lease does not wipe out past debts.

ii) Termination of the lease does not wipe out future debts.  When the lease is terminated, privity of estate no longer exists, but T by failing to fulfill the remaining obligation is breaching a K.  Privity of K still exists unless there was a release of the K (L could surrender without releasing).  

· Standard K law applies.  Measure of what T owes is T’s total rent minus L’s reasonable mitigation taking into account L’s expenses in finding another T.  Legal consequences of a surrender is that it removes property law from the deal and imposes a duty to mitigate on the L. 

· What if T just mails keys and leaves (no formal writing with which Statute of Frauds would be complied).  If L refuses offer, or remains silent, but L re-rents out the property for the purposes of vandalism or heating, etc., that will not necessarily constitute a surrender (i.e., no surrender even if it looks as though by L’s actions there was one).  

· How do you know if L put a person on the property for reasons of rent or for other (see above) reasons?  Jury question – jury decides who is lying.  Is it relevant that the other person on the premises is paying rent?

2) Abandonment w/o acceptance of the surrender is still an abandonment; L wants to keep privity of estate and contract; putting a person on the property shouldn’t be construed as an acceptance of the surrender, nor should his acceptance of somebody else’s rent.  Whatever L gets in way of mitigation offsets what the T owes.  

3) Can the L do absolutely nothing? No rejection or acceptance.  He doesn’t mitigate damages, or rent out the apartment to anybody else.  Can he just say, “you are still the T and responsible for the full rent?”  

· Traditional CL – YES, under property law concepts; a lease conveys to a T an interest in the property which forecloses any control by L; thus, it would be anomalous to require L to concern himself with T’s abandonment of his own property. A substantial number of states, if not a majority, refuse to impose a duty to mitigate on L. (Restatement takes this view.) “Good luck collecting it”

· On the flip side, some jurisdictions require L to reasonable mitigation regardless of acceptance of surrender (Sommer).  This represents the modern view.

B. Holdovers

· Tenant is still there after they are supposed to be. Turns tenant into a trespasser (technical glitch – tenant has not entered into the property unlawfully, they were already there). 

· Tenancy at sufferance – not really a tenancy – describes situation where you are a wrongful possessor but not technically a trespasser, eg you get caught on the property after midnight on the day the lease expires. L could treat them as wrongdoers, but there is another option under Common Law: we are effectively going to treat that as an offer by the tenant to renew the lease. But this does not sit well with modern tenant-landlord laws. General tend towards being less strict about doctrine. If you just cannot move out in time, landlord can treat you as a wrongdoer , but they cannot just renew your lease.  

· L has RoE to terminate present possession.  

1) What if L wants to sue for damages?  L sues T for $4500 (total amount left in lease, 9 months * $500/month).  T concedes that he is breaching the lease, but he is only in breach for $500—i.e., that month’s breach.  L cannot sue for a breach that hasn’t occurred yet.  CL wary of anticipatory breaches.  So L needs to sue every month that there is a breach according to common law doctrine, so you have to wait until the end of a long period and bring one big suit in order to make suing for damages worthwhile.  One extreme exception (Sagamore Corp. v. Willcutt) – no evidence of an anticipatory breach, but the court ruled that under the peculiarities of the case, T was breaching for all the months at that time.  This is NOT normal.  The CL rule is the general rule (i.e., L must wait for the breach to occur before suing for damages)! Common law regulates what tenants and landlords can do, but not necessarily why. State statutes are much more concerned with this. See below.
2) Can L write out of the lease the above CL rule?  L puts into the lease that one month’s breach constitutes a breach for the total amount left in the lease (page 558-559).  Can the L do this (i.e., put in an ‘acceleration clause’)?  Depends on where you are.  Jurisdictions vary.  

· Why couldn’t the L do this?  Two reasons (based on K law):  i) unconscionability doctrine (not strong); ii) this is really a penalty clause.  If damages in the clause are grossly disproportionate to the actual damages in breach, then the court may rule that it is prohibited (same theory with the ‘acceleration clauses’).  Acceleration clauses are still widely used (in the jurisdictions that allow them).

3) What if the L wants to kick off T?  Written in the lease is the condition that the lease terminates upon nonpayment, and T should leave the apartment.  What if T still won’t leave?  L brings an ejectment action.  Conceptually, no problem.  An ejectment action is a civil action.  It must be filed for in local court.  Usually, the lease will end before your case is filed in the first place.  You can still sue for damages, but what if T is insolvent?  Well, T just got a free apartment for however many months were left on his lease.  In other words, actions for ejectment are unpractical as a legal measure.  Instead, L throws out all T’s property while he is away from the apartment, and changes the locks.  The law’s structure thus makes it very compelling for L to take matters into their own hands.  

· Jurisdictions have reacted by enacting ‘forcible entry and detainor statutes’, with special housing courts that hear only landlord-tenant disputes (i.e., summary eviction proceedings).  Courts keep all issues out except for right of possession.  

· Nice conceptual solution, but three practical problems with it:

i) Are Ts going to be able to raise defenses based on dependent actions of the L?  Don’t want to exclude possibly valid defenses to the action. So most states include these arguments (which in turn makes the summary proceedings not so summary).

ii) Lots and lots of landlord-tenant disputes are out there. Thus, these courts get very clogged.  

iii) Suppose you go into your housing court, and the court agrees with L that T is in breach and should be evicted.  So, the court files a piece of paper.  L then needs to bring the action to the local authorities and get them to kick out T for the premises.  Local authorities sometimes decide that they have better things to do than this.  So there is a big backlog to get the police to execute the order as well!!

· This is why landlord self-help is still a big issue. See Berg v. Wiley. Courts do not recommend taking self-help steps. In this case, tenant did not have the necessary  mental state for an abandonment. By in large, you cannot help yourself. Most jurisdictions still recognize and allow self-help, but with stipulations:  
i) L has to be right; 

ii) L has to use peaceful means (i.e., change the locks); 
iii) L can’t harm any of T’s property in the process of eviction.  

IV. Law on Housing Discrimination

A. Federal Antidiscrimination Laws

· Baseline CL rule – freedom of association/contract; you can choose who you do or don’t want to deal with.  Exception:  common carriers.  Basically, no CL law saying landlords were required to rent to anybody other than whom they chose.  

· Shelby v. Kramer (1948).  Housing development, restrictions on use – no transfers to black persons.  Went to the Supreme Court on a Fourteenth Amendment constitutional claim.  Claim was that Fourteenth Amendment is only for states.  And this was not a state action, but a private contract.  Supreme Court disagreed!!  They said it was a state action in the sense that the state validated the contract.  If the case was used for precedent, it would have been huge.  But it never really took hold.  Generally, federal constitution is not there when it comes to private conduct.  But there are a variety of federal and local statutes that deal with this (see below).

1. Civil Rights Act of 1866 (42 U.S.C. §1982)

· One of the many Reconstruction Era acts that were passed after the Civil War. Essentially said no housing discrimination based on race.  For 100 years, nobody really thought it dealt with private parties.

· Jones v. Mayer (1968). The Civil Rights Act does deal with private transactions (it’s been reaffirmed by the Supreme Court numerous times, thus ensuring its enforcement by private persons). 

2. Fair Housing Act of 1968
· Substantive section (§3604).  Basic baseline definition pages 949-950.  

· The statute is a ban on certain kinds of discriminating conduct on the basis of race, color, religion, sex, familial status, or national origin.  A long list, but not all-inclusive.  Does this mean that everything else is ok?  Yes.  This particular statute does not regulate discrimination based on employment, football affiliation, astrological sign, sexual preference, etc.  Anything that is not forbidden on this list is not protected.
· The rest of §3604 lays out the statute in a more detailed manner.  Basically, any permutation you can think of dealing with transactions of property is included in section (b).  Section (c) deals with advertising a preference. In 1986, DOJ made an informal statement that it wouldn’t prosecute sexual preference in ads involving shared living facilities.  Technically, the ads are violations of §3604, but not enforced at all.

· §3603 (b) sets up exceptions to §3604.  Nothing in section 3604 of this title (other than subsection (c)) shall apply to—  

1) Any single family house sold or rented by an owner provided that…(lists a long set of criteria). This is an exception for the 70-year old lady who has been renting out her house for 40 years and doesn’t want to rent to a particular person, because she isn’t used to it.  If the Act was enacted today, this stipulation probably wouldn’t be here.

2) Rooms or units in dwellings containing living quarters occupied or intended to be occupied by no more than four families living independently of each other, if the owner actually maintains and occupies one of such living quarters as his residence.  Another Mrs. Murphy example (see above).  The provision has been stretched to fit the roommate situation.

· Remember, there is an exemption from the exemptions.  Mrs. Murphy can’t advertise “whites only.”  

· Two other exemptions in §3607:

1) Religious organizations and private clubs (for non-commercial purposes) may rent to persons that belong to that particular organization or affinity – “unless such religion is restricted on account of race, color, or national origin.”  In other words, you can’t have an organization for only white men.

2) Housing for older persons.  In other words, you don’t have to let a 22-year old couple in an old-persons home.

3. How does the Civil Rights Act relate to the Fair Housing Act?

· By the terms of the statute, the Civil Rights Act is more narrow than the Fair Housing Act for one significant reason…it only deals with race.  Only aspect it deals with is discrimination based on race.  

· In an equally important respect it is broader than the Fair Housing Act of 1968.  There are NO exemptions in the text.  NONE.  Nothing for Mrs. Murphy.  In other words, in the sphere of racial discrimination, it is absolute.  Mrs. Murphy thus doesn’t get what she thinks she is getting out of the Fair Housing Act.  She can still discriminate of the basis of sex or religion, but NOT RACE.

· Does that mean Mrs. Murphy can say “No Jews”?  No, the concept of race in 1968 is different than what it is today.  The Supreme Court has ruled that we have to use the terms based on their 1968 meaning.  Jews were considered a race.  Gypsies were considered a race.  Catholics?  Mrs. Murphy can discriminate against them; they weren’t considered a race.

· How can you tell when somebody is discriminating?  Most won’t flat out advertise “No Blacks.”  It is less overt.  Courts say you need to infer it by conduct (firms can be hired to do this).  Problem – testers don’t come cheap.  It requires a large enough sample to prove the person/firm is actually discriminating.  So there are the same kinds of practical problems with implementation of the law (why spend $100,000 determining discrimination when the property is worth $50,000?).

· What is the ultimate thing you are proving?  A bad intention?  Or is it enough that the affect of what you are doing is discriminatory, even though you don’t intend it?  General answer in employment context – yes!  Housing context – lower courts usually say yes.  

· Problem of proxy – where you have a specific set of prohibited characteristics, and the person is being discriminated against based on something that correlates significantly with the prohibited characteristics:  A jury question. Depends on whether the proxy was chosen specifically for its close relation to the prohibited characteristic, or whether it was by accident.
B. State and Local Antidiscrimination Laws

· What about things that aren’t covered by the Fair Housing Act (most notably sexual preference)?  Does that mean that these things remain subject to CL baseline rule of freedom to associate?  In a matter of federal law – yes.  Look to local law though.  
· State anti-discrimination statutes are often broader than the federal statute.
Richard Epstein: Triad of Property Rights: Possession, Use, Disposition

Disposition of Property usually governed by Rules of Contract; with land also by rules of conveyancing

What about protecting rights of Use and Possession?

· What if you don’t want to kick somebody off?

· What if you want an injunction and damages?
· What if they are not interfering with your right to possession, but your right to use the property?
PROTECTING OWNERSHIP
I. Nuisance and Trespass

· Law of nuisance/trespass is historically part of law of torts.  

· Trespass is easily defined.  Nuisance is very difficult.  The line between the two is very muddy.

A. Trespass

· Trespass is somebody else crossing over your space.  Within your space, all that a trespass requires is somebody or something in that person’s control in your space.  Normally in torts, you need to prove damages.  Not in property.  The claim is satisfied by the trespass.  The damages are inherent. They are the invasion into your space.  A trespass can occur above, on, or beneath the surface of the earth (eg tree branches overhanging your property are a trespass). The mere fact of entering on someone’s property creates a trespass (Restatement (Second) of Torts § 162). 

· In the law of remedies, you normally only get an injunction if, all things considered, the judge thinks it’s a good idea.  The judge is allowed to rule really any way he seems to think fit (i.e., he can consider the greater good and rule against you even if you are totally in the right).  Not so in trespass!!  

· So what do you need to prove about the defendant’s conduct?  Almost nothing.  You don’t have to show mental state.  You don’t have to show intent.  All you need to show is that the person crossed into your property or caused the boundary crossing.
· Defense to Trespass: If you are pushed by another person or wind, it isn’t trespass (i.e., you must be the active agent). There are a few privileges that you likewise have (e.g., if a person is being shot and you go on land to stop the crime, or if you are invited and then it is revoked – “ah ha!  You are trespassing!” Not a trespass.)

· Remedies to Trespass: If no damages have been done, then there are no damages to collect. Could get an injunction, enforceable by criminal penalties. Court will think about effects of an injunction. Will look at effects on public welfare. Also, courts prefer monetary damages whenever possible. But in trespass, injunctions are granted without consideration of possible damages and public interests. No consideration of typical remedial steps as in other torts. 

· The only requirement to claim a trespass is that you are the present possessor (present interest holder) of the land.

B. Nuisance

· The Restatement is a good indicator of current law regarding nuisance.

· Restatement (Second) of Torts §821D. Private Nuisance.  “A private nuisance is a nontrespassory invasion of another’s interest in private use and enjoyment of land.”  

· Private nuisance v. public nuisance.  A public nuisance is really a governmental matter (e.g., prostitution, drinking establishments in certain areas, pollution, etc.)  Private nuisance focuses on individualized disputes between specific landowners.  These are private dealings; private torts.

· Nuisance and trespass are mutually exclusive categories: Nuisance protects use and enjoyment rights.  Trespass protects the right of possession.  There is a line built in between the two.  

· What are the consequences of being on one side or another?  See §821E.  “For a private nuisance there is liability only to those who have property rights and privileges in respect to the use and enjoyment of the land affected, including…” Other major differences:

1) Plaintiffs. There are some plaintiffs that can claim nuisance but not trespass.  If you are the landowner, you can do both!

2) Standard of liability.  For trespass, the standard is “have they crossed your boundary?”  For nuisance, see §822, §825, §826.  

3) Who can recover for private nuisance? Those with use and enjoyment rights (broader in scope than trespass). Includes possessors of land, owners of easements, owners of non-possessory estates in land that are detrimentally affected (eg futire interest holders – reversions, etc)

· Rest.2d. §822.  General Rule. “One is subject to liability…if his conduct is a legal cause of an invasion of another’s interest in the private use and enjoyment of land, and the invasion is either: 

(a) intentional and unreasonable;

(b) unintentional and otherwise actionable under the rules controlling liability for N or R conduct, or for abnormally dangerous conditions or activities.

· Key language – you are only liable for nuisance if it is “unreasonable.”  For trespass, it could be the most reasonable reason in the world and it wouldn’t matter.  For nuisance, the only things that are prohibited are things that are unreasonable.

· What is unreasonable?  See §826.  Unreasonableness of Intentional Invasion.  “An intentional invasion of another’s interest in the use and enjoyment of land is unreasonable if:

(a) the gravity of the harm outweighs the utility of the actor’s conduct; (i.e., who is the good guy and who is the bad guy??).  Go to §827.  Gravity of Harm.

· §827 ‘Gravity of Harm’ factors aren’t very clear!  Essentially, CL judges can remake the law however they may please depending on what they feel is “unreasonable.”  By and large, though, judges do not want this responsibility.

· See Professor Merrill’s argument in Supplement (page 17).  There is a very critical aspect that provides a way to get around some of these difficulties.  Rest.2d. §821F provides that there is liability for a nuisance “only to those to whom it causes significant harm of the kind that would be suffered by a normal person in the community or by property in normal condition and used for a normal purpose.” Compare trespass: no need to prove harm.

· In actual practice, there is a threshold that you have to pass before you have a case.  Before you even get to thinking about “unreasonableness,” you have to (as a P) prove that you have suffered a significant harm (see above).  

· The law of remedies for granting an injunction normally requires judges to decide whether granting the injunction would be good for the world.  Sounds like the kind of balancing act that seems to be like the Restatement on Nuisance.  Does that mean we have to do this balancing act twice?  1) decide if we have a nuisance (i.e., was it unreasonable); then 2) decide if we should grant the injunction.

· Courts don’t balance twice.  What courts actually do is take this §821F notion, and use it as a ceiling and also as a floor.  That is, if you can show significant harm that a normal person would suffer, then you have a nuisance.  In short, §821F determines whether or not you have a nuisance.  (This is a generalization, but a good one.)  A judge then needs to figure out the injunction v. good for the world equation.

1. What is line that differentiates a trespass from a nuisance?  

· In general, trespasses are “tangible, physical encroachments onto your property.” (ie things you can see, feel, AND touch)  Nuisances are everything else (i.e., sight, sound, smell).  

· EXCEPTION: Water is considered a nuisance rather than a trespass, even though you can see, feel and touch it.

· General rule is that smells do not constitute trespass.  Though it can fall under a nuisance, depending on whether you can meet the “significant harm to the normal person” standard. And then if you meet that standard, you have to go through the balancing act of the injunction. 

· Assuming you are on the nuisance side of the line, you have to prove significant harm AND that the defendant’s conduct was unreasonable.  If you pass that hurdle, you are entitled to damages. 

· Statutes of limitations are usually shorter for nuisances.

· Damages are measured differently. Easier to get consequential damages in a trespass case than in a nuisance case. 

· The thing about nuisance that distinguishes it from other torts is that other torts are one-time affairs (e.g., one time rock is throw into you car).  Nuisances tend to be re-occurring.  You could bring a succession of lawsuits, but most people don’t want to do this.  If you have good reason to think this is a continuing activity, you have to choose to do one of two things:  

ii) If I have to keep bringing lawsuits from here to eternity, then why don’t we make D pay for the entire damages right now (i.e., how much my damages are from now until eternity to live with the smell of soot).  Called ‘permanent damages.’
iii) What P really wants, though, is to get rid of the soot. He wants an injunction.  Seeking an injunction does not preclude you from getting past damages, however, it does keep you from getting future damages (i.e., permanent damages).  And if you want this kind of remedy, it takes us into the realm of balancing.  So you not only have to show that the soot is a nuisance, but that the world is a better place without it!!  Sometimes, the balance is not on your side (i.e., it is actually a soot factory that employs the whole town).

2. Future Remedies/Damages for a Nuisance

i) Nothing.  You establish that there is a nuisance, and you have damages for past harm, but no future remedies because D has stopped doing the nuisance.

ii) Injunction.  Once a P gets an injunction, P can keep the injunction or sell it back to D for $$$.

· If P gets an injunction, D must stop.  If the cost to D of stopping activity is $275 million a year, then P can sell the injunction and settle with D for $$$$$.  

iii) No injunction, but permanent damages.  Situation where you capitalize all anticipated damages in the future.  D can continue doing whatever his is doing, but pays for it.

· Boomer v. Atlantic Cement Company (1970). (See below) Court ruled that an injunction was not necessary.  A remedy at law was adequate and this is the preferred outcome ($$$ over injunctions)!  No injunction, instead, the court forced the cement plant to pay permanent damages.  About a dozen states apply this rule.

iv) P wins the injunction, but has to pay damages to D.  Lots of things are nuisances NOT because there is anything wrong with them, but because these things are in too close of proximity to other people.  It isn’t always clear who is right/wrong and who should budge.  So maybe what you can do is stop the injunction but MAKE the P pay for the damages to D!!  (See Spur Industries, Inc. v. Del E. Webb Development Co.) What factors go into who has to pay damages?  Who was there first?  Can ever bar himself from an injunction by his actions?  

· Rest.2d. §840D. Coming to the Nuisance.  “The fact that P has acquired or improved his land after a nuisance interfering with it has come into existence is not in itself sufficient to bar his action, but it is a factor to be considered in determining whether the nuisance is actionable.”

· Rest.2d. §826.  Unreasonableness of Intentional Invasion.  An intentional invasion of another’s interest in the use and enjoyment of land is unreasonable if 

(a) the gravity of the harm outweighs the utility of the actor’s conduct;  [The facts of Boomer case would say there was no nuisance because the utility of the plant outweighed the gravity of the harm.]

(b) the harm caused by the conduct is serious and the financial burden of compensating for this and similar harm to others would not make the continuation of the conduct not feasible.
· NOTE: Law of Nuisance more likely to apply § 826(b)
Morgan v High Penn Oil Co.

· foul smell – non-trespassory nuisance. No soot being dropped. Fails the “see me, feel me, touch me” test, therefore not a trespass

· Restatement § 821(f): must cause a significant harm

· Is this intentional conduct?

· Restatement § 826(b) – unreasonable if the gravity of the harm outweighs the utility of the actor’s conduct (This did not exist at the time of the case. If this had existed, it would have made the evaluation pretty easy. But the Court never reaches this discussion)

· Nuisance is an intentional tort (Intent only has to be to perform the action, not necessarily to cause harm).

· In intentional torts, court pays attention to the character of the action, not the actions that you should have performed.

· Here, the Oil co argued that it did the best thing possible 

· Maybe it could have avoided a negligence claim, but you don’t need to prove negligence to prove nuisance

· Court’s analysis outline each of the elements mentioned in the Restatement of Torts

· For example, unity in this field comes from the interest invaded 

· Any substantial non-trespassory invasion by any type of liability forming conduct is a nuisance

· The only element lef out is reasonableness

· Once you have established liability, this balancing takes place at the remedies stage

· Ie deciding to give injunctive relief, etc

· NOTE: the Restatement seems to be saying that you need to do this balancing test twice

· Once in determining whether there is in fact a nuisance

· Once at the remedies stage

· So it also determines liability

· As long as the defendant is doing something that is considered important and valuable, they basically get to screw everyone around them

Cement Plant Case

· Cement plant employs a lot of local people

· But it also generates a lot of dust

· This is a nuisance not a trespass

· NY law at the time was to automatically grant an injunction if you could prove a nuisance and liability

· NOTE: if you get an injunction, you do not actually have to enforce it

· There are ways around this, eg easements

· Difficult holding: if it is a nuisance, injunction may cause a lot of economic loss, but if it is not a nuisance, plant can pollute indiscriminately
· NY court decided to toss out the NY law on remedies

· Will not automatically grant injunction for nuisance

· Restatement says to balance social benefits with social harms when determining a nuisance

· Courts willing to do this at the remedies stage, but not at the liability stage
3. Invasion

· “Invasion” is an important element in a nuisance.  Example:  A person opens an Italian restaurant right next to your Italian restaurant. It is a better restaurant and all your customers go there.  There has been an intentional diminution of your property, but no invasion.  No invasion = no nuisance…sometimes.  

· Exceptions:  Let’s say your neighbor erects a gargoyle right next to your lawn, and it drastically reduces your land value.  This will sometimes (occasionally) be deemed a nuisance.  

4. Nicholson v. Halfway House for Convicts.  

· Neighborhood landowners are not happy because property values just went way down.  They cry to court saying “NUSIANCE.”  If you can demonstrate that the Halfway House is very noisy, you can have a nuisance. If you can show that these people are committing crime in the neighborhood, then you have a nuisance.  But can you do anything before the house is opened to shut it down?  Are diminished property values enough?
· Even though there is nothing unlawful or wrong with opening a Halfway House there, there are some harms here: 

1) the fears of the neighborhood landowners;

2) the property values have diminished.

· The fears of the landowners are totally subjective and speculative. As a general matter of law, this is not admissible.  Sometimes future speculations are admissible when it is almost absolutely certain that the future occurrence will actually happen (e.g., big garbage cans right next to property.  It is pretty certain that flies will go with the garbage.  This is admissible. See Brainerd: anticipatory invasion, why put in the dump when an injunction will e certain in the future.).

· What about the property values? The court ruled that the mere depreciation of property values, dependent upon the speculative fears of landowners, is not enough to cause a nuisance.  Why not?  Because there was not an invasion.
· In a similar case, Jack v. Torrant, an injunction was granted in that case.  Why?  Property values plummeted and people were generally unhappy.  The court however distinguished between the two because Jack involved the embalming and undertaking establishment in a residential district.  Every single state has an embalming/undertaking case that will be a nuisance in a residential neighborhood.  Funny thing, not the same for cemeteries!!  Ds will always win when it is a cemetery in a residential area.  It is absolutely understood that to support an undertakings case, you cite an undertakings case. They are grouped together and distinguishable from other groupings!  This court said Ps have to cite a case about a halfway house!  
· Arkansas Case: another halfway house case. Evidence supports diminution of property in the area, attributable to the erection of the halfway house. Residents have fear and apprehension for their safety, worried about having a sex offender as a neighbor. Not distinguishable from Nicholson, but Arkansas willing to go beyond the near-universal exception of funeral homes in residential areas.

· Westhouse School District v Pennsylvania: Funeral home is not an invasion. Sides with Arkansas case.
‘PRIVATE’ LAND USE CONTROLS

I. The Law of Servitudes—Introduction

· General term that covers a range of devices that parties use to deal with problems of land use.

· Example:  Homeowners and a cement company settle to allow company to keep polluting.  Cement company writes a check.  Homeowners write a document stating that they gave the cement company the legal right to dump the cement dust on their land.  This is a servitude.

· In its simplest form, a servitude is the right to do something that would otherwise be a nuisance or trespass, OR a statement that you won’t do something that you have the right to do on your own land (i.e., agreement not to build a high fence on your property). 

· These are privately negotiated, privately arranged agreements restricting lawful uses or permitting unlawful uses.

· The law of servitude distinguishes between methods by which parties make agreements about the use of land:

1. Easements – An easement is a nonpossesory interest in land that involves a right to do something on or to somebody else’s land that would otherwise be a trespass or nuisance (no actual possession).  An easement must be created in the same way that other property interests are created (usually created by deed, but sometimes by prescription).  
2. Covenants – A covenant (called a ‘real’ or ‘running’ covenant) is in the form of a contract (deeds, leases, etc.).  Lots of legalese involved with covenants (e.g., horizontal and vertical privity, “touch and concern,” etc.).
3. Equitable servitudes – differ from both of the above in the sense that they were developed much later (didn’t even gain prominence in U.S. until 20th Century).  Oversimplified, the concept of equitable servitudes caught on because covenants and easements suck so bad (technical requirements are sometimes hard to meet).
A. Easements

1. Terminology

· There are two critical distinctions which the law makes with easements: 

1. All easements fall into one of two categories:

a) appurtenant – An easement is appurtenant when it benefits land; the use right that the easement represents goes along with some piece of land that the holder of the land also possesses (e.g., you want to be able to cut across you neighbor’s land in order to be able to more beneficially use you own property); it is attached to a particular piece of land.  The land that is benefiting from the easement is called the ‘dominant tenement’ and the land subject to the easement is called the ‘servient tenement’ (owners called dominant/ servient tenants).  

b) in gross – An easement is in gross when it benefits a person; it isn’t connected to the use of the land. There’s always a servient tenement, but never a dominant tenement with in gross easements because no land is benefiting.

2. All easements are either affirmative or negative:

a) affirmative – an affirmative right to do something to somebody else’s land that would otherwise be illegal (e.g., walk across your neighbor’s land);

b) negative – the right to prevent somebody else from doing something on their land that they would otherwise be able to do (e.g., keep your neighbor from building a fence). Applies only to flow of light, flow of air, support, agreements affecting flow of artificial stream. The law is hostile to negative easements, because it would bind successive possessors of the property, because it applies to both contract law AND property law. More than just a promise or contract under law. 
· **The common law does NOT allow the creation of a negative easement.**  That move by the CL is what leads to covenants and equitable servitudes.  The reason CL = no negative easements goes back 800 years.  Nowadays, an easement is simply filed in an administrative office somewhere, but 800 years ago, there was no such paper.  An affirmative easement was easy to prove, but negative easements were impossible.

2. How do you create an easement?

· Simplest, most obvious way is through a grant – a piece of signed paper that satisfies all the formalities of an easement.  Most of the time, this is what people do.  

· The only complication comes when party A and party B are making a deal creating an easement in party C.   Example: (see Willard v. First Church of Christ)  Seller of house wants to sell the house, but guarantee that the buyer will allow the church to use the land for parking.  The easement is in FSD in C – so long as the property is being used for church purposes.  Affirmative permanent easement “runs with the land”, ie stays with the land whenever it exchanges hands.
· CL problems w/third-party easements: A long-standing CL rule says you can’t do what Willard just did – you can’t have a land transaction that creates an easement in a third party.  Willard could have created the easement herself with the church that would run with the land, thereby binding successive owners. Church could have made an easement with the third party, or third party could have made the easement with the church. But lawyer created an easement in the church in a transaction in which the church is not a party. There is a general hostility in creating interests in third parties (up until 1600s, you couldn’t create EIs).  

· Lucky for the lawyer, the CA court does away with the CL rule and allowed the easement.  But lots of jurisdictions disagree with CA – in those states!!  

· Options for getting around the CL rule:

i) The owner of the house could have given the easement to the church before selling the house., then sold the land.  Easements runs with the land, subject to one qualification:  As long as the easement is appurtenant, easements always run with the land.

ii) The owner could have sold all the land and then have the buyer give an easement to the church.  

iii) The seller could have sold the land to buyer minus a easement to himself.  Then the seller could have transferred the easement to the church…PROBABLY!  This sometimes works, but sometimes does not!

3. Licenses

· There are land usages that are not easements (e.g., inviting somebody in for tea) = licenses.  What distinguishes licenses from easements are in the casebook.  See Restatement §§512 and 513.  

· The big operational difference between a license and easement is how it ends.  Once you create an easement, you are stuck with it (until the term ends).  With licenses, you can end it whenever you feel (e.g., invite for tea, change your mind about dinner).  Licenses are revocable.  With ONE exception – described in Shearer v. Hodnette.  

· In Shearer, the easement failed because people forgot to sign the paper.  It still was a license, however, so the usage was lawful.  So they theoretically could revoke it whenever, right?  Let’s say the person with the license has spent $40 million on assumption that they had an easement.  Some jurisdictions will say – so what, it is still a license.  You can kick them off.

· Other juridictions say that if you spent a lot of resources on a license, without it being apparent that it was a license, then they will be granted some period of time where that license can not be revoked. Called an ‘irrevocable license’—an oxymoron. This really falls under the doctrine of estoppel – you can’t induce reliance on a person, and then pull the plug.  This is also one of the traditional exceptions to the Statute of Frauds.  

· The court in Shearer held that “when expenditures, contemplated by the licensor, have been made by the licensee, the license is said to have been executed.  An executed license, for the reasons founded upon the equitable principle of estoppel, becomes irrevocable and confers upon the licensee a substantive equitable right in the property.”

4. Two additional ways to create an easement

i) Easement by implication.  (Romanchuk v. Plotkin) 

· What if the paper doesn’t actually say “this is an easement.”  Sometimes people mean to create an easement, but they just don’t use the right words.  But reading in between the lines, the best interpretation of the document is that it is an easement.  Unfortunately, this might not be what the law means by easement by implication. 

· The law decided that if they were going to allow creating an easement through another means than a paper, they wanted to make sure the implication was pretty certain. Thus, in order to create an easement in implication, three factors must be present:

i) A separation of title (also called unity of ownership) – means that at one time one person owned all the lots, and then sold part of it off. If there was no single owner, no argument for an implied easement.
ii) The use which gives rise to the easement shall have been so long continued and apparent as to show that it was intended to be permanent – means that when the original owner owned it all, he was doing things such that if the land was split up, you would expect to see easements (“quasi-easements”).  Of course, not originally an easement because he owned all the land, but he had a usage cutting across several distinct parcels with the same owner (ie a quasi-easement).  What the law means by apparent is ‘what a reasonable person would surmise upon careful reflection.’  Example – with pipes, even though they are underground, it is pretty self-explanatory that if sewer pipe is on one side of the property and the main drain is on the other, it is going under your property.

iii) That the easement is necessary to the beneficial enjoyment of the land – pretty obvious with sewer pipes.  Not so sure when there are shortcuts on land (instead of using the longer road).  What happens if it is only helpful and convenient, but not necessary.  The modern trend is to be pretty generous to the person claiming the easement:  “the weight of authority supports the view that ‘necessary’ does not mean indispensable, but reasonably necessary or convenient to the beneficial use of the property.”

· Typical example – a sewer system.  There are adjoining lots owned by one person.  Each lot has pipes that go through the other lots to get to the main drain pipe.  You then sell a lot.  You must get an easement for the pipes, or else it is trespassing.  What if you sold the other lots and forgot to tell them they had given an easement to the adjoining lot?  As a matter of CL doctrine, you don’t have to have notice of an easement to create one.  

· The purpose of easements by implication originally was to correct a kind of mistake concerning the lack of a piece of paper that said “easement.”  The factors, though, took on a life of their own and departed from traditional theory grounded in easements in implication – i.e., that the easement was implied.

· One exception to this is sometimes when it is the grantor who is claiming the easement across the other property that he just sold.  Sometimes, if he was stupid enough not to put it into his sale document, then the law is going to really say necessary means necessary.

5. Easements by necessity (Roy v. Euro-Holland Vastgoed, B.V. )

· We don’t need to know this.  It is pretty much completely superceded by statute.

· Covers easements for rights of passage.

· Examples: ingress and egress to plots of land completely surrounded by other plots, no way to enter/exit otherwise.

6. Easements by Prescription 

· Occurs when you acquire an easement/use rights in the same way a person acquires land (i.e., through adverse possession).  
· There are differences, however.  Adverse possession comes about through statute of limitations.  There is no statute of limitations really with easements/usage.  What the courts have tended to do is to borrow the statutes of limitations with twists.

i) Difference #1:  We borrow the period of years, but not elements written into the statute (i.e., paying property taxes).

ii) Difference #2:  What about the factors required for adverse possession (e.g., continuous, open, notorious)?  What if you only use the property intermittently (e.g., you pass through the driveway only intermittently).  Use the same ENCROACH factors for prescription.

· Fischer v. Grinsbergs (1977):  Case of prescription.  Court spent all its energy on permission. Court said there was this presumption of adversity with the neighbors.  Really?  They lived together for how long peacefully?  Twenty years?  What’s going on?

· There are two different theories of prescription that are not only different, but logically inconsistent.  

i) For the adverse possession theory, use must be hostile or else it wouldn’t be adverse possession.  

ii) For the ‘lost grant’ theory – when you see somebody using another’s property for a long time, without complaint, the most likely explanation was that at some point there was permission.  But the paper has been lost, eaten by a goat, whatever.  On this theory, permission of land use doesn’t defeat a prescription claim, but is required for one (‘acquiescence’).  

· With these two theories operating side-by-side, you have big theoretical problems.  So which one rules?

· We really aren’t sure. Modern trend is toward analogizing to adverse possession.  Grants just don’t get lost anymore, so the other theory’s rationale doesn’t exist.  There are however still cases that follow the ‘lost grant’ theory.

· Problem is that adverse possession requires hostility, which requires that there wasn’t permission.  Courts had to stretch this a bit in order to deal with prescriptive easements b/c when a person is using your driveway for twenty years, there is kind of an implied permission (i.e., it really isn’t hostile).  Courts won’t say this is permission though unless there is an actual grant of permission via paper.

· What kind of evidence of permission will defeat the presumption of hostility?  Well, of course, a piece of paper that says you can use the property.  What about oral permission?  Not so sure.

7. Additional Questions Concerning Easements

· Lots of detailed questions arise with easements concerning the ‘scope’ of an easement (particularly with easements by implication and by prescription. See Farmer v. Kentucky Utilities Co. :

i) An easement for what?  All-purpose or is it limited to certain uses?  Must specify to what extent are the rights you are granting.

ii) Where?  Easement over what part of you land?  Exactly how far do those use rights extend?

iii) Temporal duration.  How long?  

iv) Is the easement defeasible or not?  What could happen to terminate the easement?

v) Are there any secondary rights that go along with the easement? This is the question raised in Farmer.  You have an easement to string wires across the land, but not specified whether they also had an easement to go on land and repair wires, etc.  So the court had to figure out whether it was implicit in the granting of the easement that this secondary right was included.  

· The problems occur when the parties forget to answer the little minute questions that go along with an easement.  So courts must fill in the gaps.  This is an extremely difficult task for the court to do.  Easements by implication and easements by prescription are, by their definition, NOT easements by grant. The parties have never sat down to decide anything.  The questions, however, don’t go away with these types of easements.  So the trier of fact in these cases actually has to WRITE the scope of the easement!  
8. Are Easements Transferable?

· The real issue concerning easements (distinguishes them from other use rights) – once you’ve got an easement, and you’ve identified the scope of the easement, is are the use rights represented by the easement transferable?
· Appurtenant easements – yes!  The nature of the easement runs with the land.  The benefits and use rights of an easement are part of the land.  

· Interesting questions come with respect to easements that are not appurtenant, but are personal (‘in gross’ easement).  Once that easement is created, probably the obligation of that easement travels with the land, but it depends on whether the parties specifically restricted its transfer.

· What if you have a personal (in gross) easement and you SELL it to somebody else?  Person who granted the easement is like – wait a second, I granted it to you, not to anybody else!  

· Cases when the in gross easement is transferable:

1) You give permission for its transfer in the actual grant – courts will honor.

2) Some easements are implicitly transferable (e.g., electrical company has an easement, gets bought out and then new company implicitly has the same easement).  This is reflected in general principle that commercial in gross easements are transferable.  However, parties can contract out of transferability.

· Generally commercial easements are transferable, but personal in gross easements are not – both are rebuttable presumptions. See Martin v. Music (1953). 

· Suppose you convey a commercial easement to your neighbor (a little driveway paver) to take gravel from your plot.  Your neighbor sells his company (with the easement) to colossal gravel company, and the new company is prepared to take 400 tons of gravel a month from your lot – way beyond your intentions.  What happens?  

· Another example – you grant an easement to a neighbor to use your driveway. The neighbor’s plot is then divided up by twenty.  Do all of these people have a usage right across your land?

· These are tough, but important, questions.  A careful drafter will try to foresee these possibilities, but you can’t foresee everything.  This is the question that occurs in Miller v. Lutheran Conference & Camp Association.  

· CL answer is to say, where you are dealing with something that will result in a qualitatively different kind of use (called a surcharge), go ahead an assign it, but the assignees have to use it in more or less the exact same manner as the original easement was intended.  This also has problems with enforceability, etc.

B. Real Covenants (Law of Running Covenants)

1. Introduction

· Easements are almost always rights to do something on somebody else’s land.  What if you want to stop somebody else from doing something that would otherwise be lawful (e.g., put up a hideous gargoyle in your neighbor’s yard)?  

· These are negative restrictions on your neighbor’s property.  You could make a contract with your neighbor about this types of things.  No problem.  Problem comes when the contract is signed, and then your neighbor sells the land, and the new neighbor wants to put up a gargoyle.  Contracts aren’t binding on third parties!

· If you had an easement, you wouldn’t have a problem. So why not get you neighbor to grant you an easement?  Because CL does not allow it.  CL not keen on forbidding your neighbor from doing something, with certain very limited exceptions (agricultural things we don’t need to worry about it).  CL – affirmative easements only.  Why?

a. Evidentiary problems mentioned earlier.  Negative easements don’t exhibit same evidence as affirmative easements.  

b. A negative easement looks and feels like a restrain on alienation.  This is enough to make CL suspicious of these types of easements.

· During most of Anglo-American history, this was fine.  People lived five miles away from each other.  Demand for negative easements was very small.  Enter nineteenth century, population density increases, urban living.  Instead of five miles between people, there is five feet.  The demand for negative easements increases astronomically.  At this point the CL hostility toward negative easements becomes a huge problem!  

· Courts were pressured in the nineteenth century to find a way to honor negative easements.  They were not prepared to do away with CL hostility toward negative easements, but they said, if you really want the negative easements that will run with the land, fine, but only with certain conditions.  The law took some criteria from a 1535(ish) Spencers case and some for other British law.  
2.
Requirements of Law of Running Covenants

· The law will only bind non-parties with negative easements only when the following criteria are met (see pages 645-654):

1) An enforceable contract – of course, this is a precondition to binding non-parties.

2) Parties must have intended for the successors to be bound  - read the contract and see what it says.  

· Spencers case had a very specific holding on what it would take to bind the parties:  “we are going to distinguish between agreements in esse and non in esse.”  Essentially, in esse – things that already exist; non in esse – agreements about things that aren’t in existence, i.e., haven’t been built. 

· Spencers case held that with non in esse agreements, you must use the magic word “assigns.”  American courts never took this rule seriously.  They are more focused on finding some manifestation of the intent of the parties.  

· General rule – look for the intent of the parties to bind successors. 

3) Key requirement of American courts – the provision/promise has to “touch and concern” the land.  

· Terminology right out of Spencers case.  New Restatement of Servitudes hopes to abolish the whole doctrine because nobody really knows what this means.  Landlord-tenant law – tenant can assign a lease – still a requirement to pay rent.  But does this really “touch and concern” the land?  

· We know that physical things, and certain promises to pay money (w/respect to land) “touch and concern” the land.  What about certain promises to pay money without any respect to the land (e.g., promise to pay medical bills of landlord’s cats)?  Not a single court would ever hold that this promise can be assigned to another person.  Why not?  It doesn’t touch and concern the land.  But paying rent does?  That’s the confusing part.  

· In general, things that are just personal arrangements between parties, services unconnected to the land (this is different from services like weeding, mowing, etc.), are not considered things that “touch and concern” the land.  Most of the time, this isn’t an issue (most negative easements affect the land in a physical way). See Restatement (Third) of the Law of Property §3.2 Touch and Concern Doctrine.

4) Privity.  What does privity mean here?

a) vertical privity – technical understanding = people who enter into these covenants intending for them to run, and then a successor comes in, the original understanding of vertical privity was that people would be bound only if they held the same estate (e.g., both had LE or FS).  For the most part, this notion has disappeared.  Now, it comes close to tacking in adverse possession –  it is a matter of privity (see page 654).  

b) horizontal privity – this is a different story.  Under strict English law, horizontal privity was the relationship between the original contracting parties.  American courts adopted the British notion that there had to be a relationship between the original contracting parties.  Typical parties concerning negative easements were neighbors!!  American law wanted to recognize these parties – so instead, the parties don’t need to have co-ownership of the land (as in Britain), they just need to have a relationship that was created in some kind of property transaction.  

· What about neighbors where no promises were created when they acquired their land?  Instead, they mutually agreed to not do certain things to their property, and to bind their successors.  Problem is that these parties do not have horizontal privity.  So, this common-place situation doesn’t seem to be covered.  Two answers:  

· Modern trend (see Indiana case) that essentially says, forget the horizontal privity, we don’t need it – this is still not the majority; and 

· Neighbors can both convey property to a lawyer, and then the lawyer conveys it back to the neighbors with the running covenant!  Now the have horizontal privity.  Essentially, artificially-created privity. 

· What is missing from this list creating a running covenant is notice.  Notice or lack of notice is irrelevant, strictly speaking, in the law of covenants.  

C. Equitable Servitudes

1. Introduction

· One of the most famous cases in law of servitudes – page 663 – Neponsit Property Owners Assoc. v. Emigrant Industrial Savings Bank (1938).  Covenant requiring an annual charge for each property for a  property owner’s association.  Not a lot of money, but one of the people decided NO, he didn’t want to pay.  

· Court analyzes the form of the covenant:

(1) Did it appear that the grantor and grantee intend that the covenant run with the land?  Yes!

(2) Did the covenant “touch or concern” the land with which it runs?  This is where the court gets hung up!  Is this fee “touching or concerning” the land?  This is the gray area. See page 665-666.  Essentially, it says that “well, the fairest thing to do is to say yes, it is touching and concerning the land.”  

· Another problem, the neighbors are not the ones suing.  The  property owner’s association is suing.  They are not in any kind of privity with anybody! In short, court is turning somersaults to try to get around the fact that the plaintiffs have no right to sue. Question is why is the court straining this so much?

· All of a sudden, on page 666, the court starts talking about equitable servitudes.  Go to Pulp v. Moxley in Supplement – this short case is the fountainhead of the body of law of equitable servitudes.  

· In English law, can’t enforce running covenant because no horizontal privity.  The English court said, forget the law of running covenant.  Here, we are dealing with the situation where the buyer had notice and knew of this provision.  We are now talking about equity!  So the covenant will be held enforceable by virtue of an equitable servitude.  

· Elements of a successful equitable servitude are NOT the same as a successful running of covenants.  What is necessary?  NOTICE – this is key to the whole doctrine.

· To make a long story short, horizontal privity is required for a running covenant.  Instead, though, you can substitute horizontal privity for notice, and enforce the covenant by virtue of equitable servitude.

· What happens when the lawyer screws up and forgets to include the relevant promise when the land was divided up/transferred?  Let’s say a developer owns 6000 acres and in the first transfer, forgets to include that he can’t build a mushroom house or gas station, but then remembers when transferring the rest of the land.  That one person isn’t bound, and can screw up the whole system.

· So sometimes you can have these subdivisions where the lawyer screws up, or which sometimes occurs, you start selling off some land and only later realize things are changing a way we don’t like it.

· If you are strictly adhering to the law of running covenants, then – tough, sue your lawyer.  But that doesn’t change the landowners situation.  So you go to equitable servitudes.  As long as there is notice, you can get a restriction through the law of equitable servitudes.

2.   Implied Reciprocal Servitude

· What if it was never written into the deed, i.e., no notice?  How can you hold landowners to promises they never made?  The move the law made was to invent a new kind of servitude – called an implied reciprocal servitude.

· What the law will do is look at the promotional materials that the developer sent out, and the law will say – it is clear that the development meant to have certain kind of community and in fact some other landowners have these restrictions.  

· The law will presume (i.e., imply) that everybody who bought into the development (i.e., reciprocal) is going to be subject to these restrictions, provided only that the law can garner enough from the materials to imply that there really was notice.  One would think that the Statute of Frauds would be enough to prevent this kind of thing!!

· However, courts will only do this in the very narrow context of residential subdivisions.  This is the only time the court will stretch the rules.  Everywhere else in the law, you better stick strictly to the rules.

· Why have the courts carved out this exception?  Where do judges live?  Where do judges’ golf buddies live?  Everybody relates to residential subdivision.  Nobody wants a mushroom house in their community all because a lawyer screwed up.

· Big question in implied reciprocal servitudes – from what materials, information are you going to imply the notice?

1. Obviously, the officially-filed documents (development offices, etc.)

2. But what about promotional materials/brochures?  Yes, must of the time the courts will buy into this and say everybody saw the brochures, etc.

3. What about oral assurances from real estate people, etc.?  This is usually a bit much.  A court sometimes might allow this, but it is unlikely.

· Real cutting-edge stuff is where you have official documents that bind other parcels, but not all of them.  Will the court presume that the parcel not part of the plan is close enough to be on notice?  Maybe, maybe not.  See Midstate. 

· What about the situation where the developers don’t PLAN on making a purely residential community, but sees that that is what the market wants?  So you start selling the parcels with the residential restrictions, but what about the previous parcels already sold?  Most courts (though there are exceptions) will not hold those lands to the new restrictions.  

We are only dealing with this situation.





Rest.2d. §821F. Defines when there is liability for a nuisance (i.e., normal person, normal condition, normal purpose).


Rest.2d. §826.  Unreasonableness of Intentional Invasion.


Rest.2d. §827.  Gravity of Harm—Factors Involved.  Lists a whole bunch of factors.


Rest.2d. §828.  Utility of Conduct—Factors Involved.


Rest.2d. §829A.  Gravity v. Utility—Severe Harm.


Rest.2d. §830.  Gravity v. Utility—Invasion Avoidable.


Rest.2d. §831. Gravity v. Utility—Conduct Unsuited to Locality.
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