PROPERTY:  LAWSON

Black’s First Definition:  “Property is the that sole and despotic dominion which one man claims and exercises over the external things of the world, in total exclusion of the right of any other individual in the universe.”

Bentham’s Definition: “Property and law are born together, and die together.  Before laws were made there was no property; take away laws, and property ceases.”
· practical legal reality:  destroy property as autonomous concept; if stick by legal definition of Black’s, can’t say that property right = wins case, would have to say that X wins case therefore X has property right.  Here, determine property right after other doctrines of law are examined.  Thus, examine property after tort and K. 

I. Legally Recognized Modes of Acquisition of Property

A.  Capture and Conquest

Wild Animals

• Blackstonian owner = if you have best claim

• Relativity of title = Claimant doesn’t have to be the Blackstonian owner, just have better claim than opponents.

•  Law distinguishes between 2 concepts:

1. Ownership

2. Possession

•  Owner of land has right to X, which if he exercises can make fox his to possess.  What happens when someone who is not owner of land does X?

Pierson v. Post:  Does the pursuer of an animal acquire a right to that animal?

• P pursued a fox with hounds on a public beach, D stepped in, killed fox, took it.  Pierson was first to kill, Post was only chasing.  Mere pursuit did not give Post legal right to Fox.  Court ruled that X was to kill fox, not merely chase.

►  There must be actual occupancy of ferae naturae to vest a property right.  Wild animals (ferae naturae) are possessed (occupied) when actually captured.  However, the mortal wounding of an animal or the trapping or intercepting of animals so as to deprive them of their natural liberty may constitute occupancy… mere pursuit does not.

· Dissent:  we want to destroy foxes.  Set the law to destroy the most foxes

· property as long as they are being “captured”, but if they escape then they are “free” animals again.  

· Concept of first possession is the most important concept

· This is universal as a CL rule, though it could be superseded by statute

· The things that are necessary to possess a fox may/may not be necessary to possess something else

· so who owns it? Blackstonian owner has best claim. common law: wild animals are incapable of ownership – cannot own a wild fox; could do things to wild fox that convert it from thing incapable of being owned into object of ownership (Set F)
· once wild animal is on your land, you land owner have exclusive right to perform these acts (Set F) that will turn wild animal into object of ownership; once fox leaves, if you haven’t done those things, tough luck

· land gave you some right – not right to own it, but legal right to turn/attempt to turn that animal into object of ownership

· so IF POST HAD OWNED THE LAND, POST WOULD WIN – if fox is on his land, only he has right to do something from Set F

· ownership of land would be despositive – exclusive legal right to turn fox into owned item
· given the CL rule that the landowner has the right to do Set F with respect to wild animals on the property, the real owner of the carcass is the owner of the land

· neither P nor D has the best the claim – suit is to decide who is the biggest loser (Irving principle – relatively speaking, who has the best claim)

· If neither party has Blackstonian ownership, the next question to ask is who had possession? – who owned the wild animal (not the carcass)

· Actually killing the animal falls into Set F (steps needed before actually holding it – to constitute possession – very few)

· Capturing, mortally wounding is enough, wounding (not mortally) is not enough,
We dealt with foxes…so what about dispute re: who has best claim to use of land?

· do you have to show Blackstonian claim to land?

· Land has always been treated slightly differently than other property

· REAL property: land and things associated with land

· PERSONAL property: everything else (foxes)

How to Acquire Land Ownership
· trace title back (Blackstonian ownership):  all land titles come from a grant from a sovereign

What you Own
· you own that which is attached to/part of the land

· he who owns the soil owns the soil it is his up to the heavens and down to the depths.  Modern law: down to the depths but ownership above land is limited:  due to planes, only reasonable amount of air above

· you can chop up the land so one person owns the land and another owns the things on it, but you must do so explicitly

Ashley v. Bradshaw:  P brought ejectment action for the possession of land against D.  The land was overgrown and had no fence when D “trespassed” on it.  P thought he had good title and was in undisturbed possession of the land.

Held:  When a person has actual, undisturbed, quiet possession of land and D enters, P has a presumption of possession unless D can show he has better title.  

Relativity of Title:  

· Blackstonian ownership:  you have to have the best claim in the universe.  

· Quiet Title Action:  you must show close-to-Blackstonian ownership, this shuts up all competing claims

· Requires proof of a lot more than what is necessary for ejectment

· Relativity:  you don’t have to be a Blackstonian owner, just need to have a better claim that the people you are up against.  

· Ejectment Action: not a clean title, just need to show that your claim is better than that of the other person.

· Once someone meets legal criteria for possession, they are locked in with that claim; subsequent people are too late but first possessor can lose to Blackstonian owner

Reese v. Hughes:  P had wild Canadian foxes, one got out and a trapper shot it, P sues for return of pelt

· Law with respect to escaped wild animals: if it escapes, it is wild again, it is no longer an object of ownership

· Exception: what if animal is tamed and thus has tendency to return after escape, then it is not wild anymore

· neither party was landowner on which fox was killed: if that person showed up, she would win
· farmer will lose unless he can show that fox had tendency to return
· P’s lawyer tried this in lower court: that fox left its mate/offspring, so bound to return
What to know about law of wild foxes:

· case law concerning them is vehicle for getting into property law

· go back to effect of ownership of land

Jackson v. MacIntosh: Before US existed, Indian tribes sold land to people in 1773; Johnson bought some, died and left it to son and grandson.  In 1818, D acquires the same property from the US govt.  1819, P rents the property out and lessee shows up to take land.  Lessee seeks to eject D.

Holding:  

· action of ejectment: neither party needs Blackstonian ownership

· In 1773, all Indians had was a right to occupy the land, so that is all they could sell to Johnson.  D could trace his title back to sovereign. 
· natives had right to occupy until rt was extinguished by governing sovereign (or natives right not transferable)
· To win ejectment: must have relative rights

· One of the parties here is Blackstonian owner: McIntosh has title; in 1883, not clear that you can win ejectment action by anything but Blackstonian right (not clear what to do if no one is Blackstonian owner) 

Wild Minerals  

Oil and Gas: legal rules for disposition

· easy for rocks/gold underneath one’s property: considered part of land – attached

· ordinary default understanding: ownership of land carries with it ownership of things fixed/attached to it down to center of earth BUT oil and gas flow – not attached to the land

· to deal with these problems when they first arose: look to doctrine


· first response to ownership acquisition in minerals ferae naturae: in wild state, unownable – to own it, must kill, mortally wound, or capture it

· what happens if it gets away from you?

· If stuff is under your land, you don’t own it, but you have exclusive right while it is on your land to take the actions necessary to reduce it to ownership

· All these cases were adjudicated on the basis of wild foxes

Hammonds c. Central Gas:  
•  Gas is like wild animals, once released, like into a reservoir, it is “free.”  Does not belong to anyone.

· to capture and store the gas in order to own it: build storage container (HUGE) or look to see if nature has provided you with storage container (obvious solution: underground storage containers that already exist – gas wanders in confines of natural field)

· D owned a large portion of surface land over the underground reservoir they used to store their gas (no one could come and start drilling their gas) EXCEPT for a small portion owned by Hammonds

· Hammonds sues gas co for trespass (the reservoir runs under her land)

· What damage did she suffer for gas running under her property?? NONE

· She asks for injunction to get gas off of her property 

· Law will order injunction to TP whether there is damage or not

· How is D going to stop its gas from running under her land?

· Injunction is worth a fortune because the gas co cannot realistically do this

· D then argues that it is not our gas! We lost ownership of it – Hammonds has no facilities for pumping out gas, so they argue this way knowing its not a prob that she will drill it

· Court’s answer:  they captured it when they drilled it, but injecting it back into ground (wild) where it would move around again; Court treats it like a released wild animal – NL for TP

· Oil and gas are not the property of anyone until reduced to actual possession by extraction
· Early part of 20th century – dispute between doctrinal and instrumental reasoning – heyday of instrumental approach (Legal Realism)

Lone Star Gas v. Murchinson

•  Putting gas back into reservoir is not like wild animals, but more like giant cage.  Therefore gas is still under control of party who inserts it.
· same situation: gas co says its ours, interlopers say its wild, they’ve been drilling it

· TX Courts: reject Hammonds Rule!!!!

· For same reason Stevens rejected Wild Animal rule: being able to reinsert gas into ground is important – we need to protect the holders – NL for trespass
· Is this a rejection of wild animal analogy?

· If you confine it to cage, still have ownership

KY reconsidered Hammonds rule: even in 1980s still talking about foxes – court is driven by doctrinal analogies – releasing it in confined space! Not just anywhere

MORAL: JUDGMENTS ARE ONLY WORTH AS MUCH AS THEIR ENFORCEMENT

Result: judgments need to be enforced or they do not serve a function

Real Estate Transactions:

Warranty deed: seller says I own it – risk on seller

Quit Claim Deed: I transfer to you whatever I own in this property, making no promises of what that is – risk on buyer

· standard practice in Mass re: real estate – QCD

· nothing in nature of universe requires use of it, just the common practice

Land Transaction: always risk that buyer isn’t getting what he thinks he’s getting 

· only thing that makes risk go away: knowledge

· look it up: check the record (track history of property – can be horribly arduous task – many pay title co’s to do the work)

· records kept by names of parties: reference docs, go read those

· easement: right to do something that would otherwise be a tort

· no legal obligation by anyone to give copy of real estate transaction to someone in county – no law that forces you to make public copy of real estate records

· ppl do it because every jurisdiction has statutes that give advantages in litigation who do so and pay appropriate fee for process

· only advantage: if there is statute that says you have advantage

· recording statutes: if something happened to property that calls into question what you are buying

· in the absence of these statutes, whoever gets there first wins

· often some protection to certain buyers in certain contexts depending on state you are in

· types of people protected: bona fide purchaser (innocent purchaser who paid good money) unless transactions that happened before are in county recorder’s office (if its there, we expect you to go find it)

B. Find

* True owner/possessor will always win if she shows up*

-  people with potential claims on the property:  owner, PP, finder, locus owner

Types of Property: (Jury will decide based on mental state)

1) Lost: PP didn’t know they parted with possession

2) Mislaid:  PP knew they parted with possession

3) Abandoned:  PP knew they parted with possession and didn’t intend to return
1) Lost: if lost at time true owner parted with possession but he didn’t know

a. Look at where the item was found

i. Public : open to public

ii. Private : not open to public

1. finder is first in line subject to systematic exceptions

a. finder is a TP:  Favorite v. Miller: TPs lose: (p.40: last full paragraph: although few cases to be found….one line has held hat except where TP is trivial or merely technical, tp is sufficient to say tp loses to locus owner)

i. TP cannot win against lost, abandoned, or mislaid property

ii. Trivial/technical:  may be an exception to the exception

b. what if place is private: not settled yet, locus owner may win
c. Solve the problem in the K
i. Swimming pool cleaner finds diamond ring at bottom of pool – who wins? They are not TP’ing, may/not be private locus

1. could be negotiated terms in K – finder wins unless negotiated in K ie that locus owner keeps all lost property
2) Mislaid: did know – if law decides property was mislaid

a. Wild wallets have people out them looking for them

b. PP, then locus in quo comes next in line, but this is bad reasoning – may increase the number of times that prior possessor goes back to place item was found but does not increase number of times it will be there

i. Mislaid item – landowner: law

3) Abandoned: no intention to reclaim; did know

a. Treated same way as lost: finder wins with exceptions

b. Prior possessor is out
General Rule:  the owner/prior possessor wins

· Three exceptions:
1) if PP abandoned it, PP loses

2) if you take your watch to get repaired and the jeweler sells it

a. UCC provision 2-403 (rarely used): contains a narrow merchant provision – can sue jeweler for money, but can’t get watch back (unless not an authorized dealer
3) SOL:  if replevin takes too long, the finder acquires title to the property:

a.  replevin: action to recover personal property; if statute of limitations has run out, you lose (usually 2-5 years)

b. SoL runs from ACRUAL

c. Various provisions for stopping the clock

i. person tries to stop you from finding out – fraudulent concealment

What does it mean to find property:

· person who first takes possession of the property (NY statute)

· possession: holding it

· prerequisites:  need enough possession; necessary but not sufficient

· must intend to possess it

· finder has an obligation to turn it in (get it back if no one shows up to claim it)
Favorite v. Miller:  D dug up statue on P’s land (P didn’t know it was there) and sold it.

Holding:  except where TP is trivial  or merely technical, the fact that the finder is TPing is sufficient to deprive him of his normal preference over the owner of the place where the prop was found. (TPer loses)

Benjamin v. Linder Aviation:  airplane repossessed by bank, goes into hangar for servicing, during service, serviceman finds 18K cash in wing

· It is mislaid property…who gets it?

· bank owns plane, LA owns hangar – if you rule in favor of locus owner, which is it?

· bank owns plane – this is apparently the locus

· if you rule in favor of finder, it’s obvious – Benjamin

· if he wins, he is working under K for employer, employer might say it is implied in K that anything you find while working for us is ours – resolved by K law

· who wins – locus owner or finder?

· Iowa has statute: specifies what happens with lost property; finder gets it

· At CL, finder gets it

· Iowa court: if property is mislaid, statute doesn’t say  - so it goes to locus owner

· Law: mislaid, it goes to bank; if lost, goes to finder

· Come up with scenario in which 18K gets involuntarily parted with in the wing of a plane?? No way is this property lost – majority says it is mislaid

· Dissent: says its abandoned – it’s drug money

· lost, mislaid, abandoned question often left to trier of fact: really difficult

Keron v. Cushman: (fleshes out mental state required)
· a bunch of kids pick up a sock off a railroad, start throwing it around, $1900 comes out of sock

· was the first kid the finder??
· when the money appeared, they were engaged in joint enterprise – were they all finders?

· Court: If no intent to exercise dominion over it, do not have mental state nec. to possess it

· When the kid picked up the sock, no intention to exercise permanent dominion over the money
· When it turned out that it was sock of money, mental processes change, but at that point, everyone is tossing as joint enterprise – not one possessor – “found” when it fell out
· If we establish who possessor is, that person can do with the item what they which, provided that they are willing to deal with prior possessor if that person shows up

· Has OBLIGATION to locate prior possessor; failure to do so is crime of larceny

· Some states (NY): you have to go to police

· Most states: have to make reasonable effort to find owner, ie. post notices, ie
Prior Possessor shows up and you don’t have it

· what if you sold it? L for conversion

· what if you use item you found? Before SoL is up, prior possessor shows up – 

· what if you lost it?  

Scenario 2:  Possessor shows up and it’s damaged

· you have to give it back and pay for damages
What are rights/responsibilities of a finder?? (52-53)

1) O ( F1 ( F2 ( H F3

i. F1 beats F2; F2 beats H, F1 beats H

ii. As to dispute between H and F3?

1. Q1: L/M/A by F2?

a. if M: H


b. if L/A: why is F3 in house

i. if F3 is burglar who is TPing, F3 loses

ii. where is F3? Snooping around bedroom without invitation? Then maybe H wins

iii. if F3 is working for H? then may be a K Q

2) O loses watch ( F1 loses it ( F2

a. F2 cannot defend against F1 by saying the watch belongs to O

3) O loses ring ( F takes it to J ( J won’t give it back.

a. Conversion:  want the value back because J has used/broken/destroyed ring

b. Replevin

i. F beats J

c. What if O shows up and F has the money and J has the ring

i. Relationship between F and J

1. Bailment: anytime you voluntarily entrust an item of your property to someone else

· What does it take to be a finder?
· Mental state and physical act
· Questions to ask:

· Q1: is prior possessor going to show up before SoL runs?

· Q2: does jurisdiction have statute??

· Q3: whats the proper classification of the property?

Bailments
• = voluntary entrustment that include:

1) large part of bailments are covered in K law (coat check, parking lot, etc…)

2) no consideration voluntary acts (neighbor borrows mower, etc…)

•  Problems:

1) When item is not returned.   .

2) Item is returned in defective position.

   Solutions:

1) Prior possessor wins.

2) Who benefits?

a) bailor (can you watch my computer?)  ( bailee liable if grossly negligent.

b) bailee (can I borrow your computer?) ( bailee liable if slightly negligent.

c) everyone (I’ll watch if you get me coffee too.) ( bailee liable if no due care.

• Bailee

Obligation:

1) to return item in accordance to standard of care depending on relationship, jurisdiction, etc…

Rights:

1) bailee becomes prior possessor in absence of true possessor.

2) bailee acts as agent in absence of true possessor (if item gets stolen, etc…)

• Finder (no voluntary entrustment)

Consequences:

1) Must make reasonable effort to find possessor (under statute law), if you don’t it becomes larceny.

2) Level of care finder must exercise:  gross negligence is standard.

3) What if finder improves item?  (  ACCESSIONS

Accessions

•  = items where more than one person is contributing to item.  Mostly handled by K law, K law allocates benefits.

1) No voluntary relationship.

2) Finders situation

a) Who ends up owning item?

-  Separate between item and improvements.  General rule: separate if you can separate without damage.

- Item goes to principle owner, either 

i. whichever is worth more, item or improvements 

ii. theory, item as a whole (i.e. car v. paint ( car)

iii. who is good guy, who is bad guy?  When you made improvements did you have good faith?

b) Once one person owns item, can the other be compensated?

- If owner is improver ( original owner gets fair value.

Fair value = 1) general standard: value of item at time of taking

2) some courts say if original owner was in process of improving, original owner can collect a little more.

- If owner is true owner ( improver gets nothing, can not ask for damages for improvements from someone who did not ask for improvements.

C. Adverse Possession

• = exception to rule of prior possessor being able to claim.  Statue of limitations limits conversion and replevin.  Courts delegate setting of statutes to legislation, except for land.  With land statute enacted by legislation is only stating point, necessary condition, claimant must also have certain conditions
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 Jarvis v. Gillespie (p. 176)

Ultimate fact to be proven is whether claimant has acted toward the land in question and would an average owner, taking properly into account the geophysical nature of the land.  Facts are jury questions therefore this is usually a jury question.

• Continuous

Jury question.  Continuous does not require occupant to be present on the site at all times, but depends on nature of land and well as the uses to which it is adapted to.

Tacking = adding one person’s time to another person’s time.

1) 2 possessors are in “privity” (permission from 1st possessor to 2nd).

2) True owner’s cause of action (i.e. A enters O’s land in 1990 where there is a 10 year statute.  O dies in 1998, but O’s heir H still only has until 2000 to kick A off, not 2008).

• Open and Notorious

Claims are sufficiently open and notorious if they are conducted in a manner in which would put a person of ordinary prudence on notice of the claim.

2 circumstances when claim is not open and notorious:

1) Mannillo v. Gorski
Obvious that structure exists, but uncertain where property lines are.  99% of time when you have actual and continuous you also have open and notorious.  Is just physically open and notorious enough or do claimants have to know where line is?

2) Use is underground.

• Exclusivity

Undifferentiated use by different people is not exclusivity.

• Hostile

Possessor intends to claim the land and treat it as his own.  Non-permissive use of land.

• Claim of Right

State of mind

1) Trespassing in good faith, you thought it was your land. (Iowa Carpenter v. Ruperto).

2) Maine Rule:  Only people who have bad faith, knew they were trespassing on someone else’s land, can claim adverse possession.

3) Modern trend/majority rule:  who cares?

• Notes on Adverse Possession

1) Usually turns on facts ( jury question.  Therefore usually never reversed on appeal.

2) Governmental entities:  general rule is no adverse possession on land owned by government unless there is some state or local law.  Cannot ever adversely possess Federal land.

3) Most statutes of limitations contain some circumstances when the clock does not run (p. 187-188) (i.e. true owner is minor, legally incompetent, in jail, etc…)

4) Jarvis:  claimant has burden of establishing all elements (except in Louisiana).

D. Purchase

U.C.C. §240 (3):

If you voluntarily entrust your goods to someone who the general public regards as a merchant who sells those goods you can be estopped (screwed).  

If bailee sells to bona fide purchaser ( bona fide purchaser wins.

BUT you can sue bailee.  People usually don’t go after bailer since bailee is usually a crook and has no money.  Therefore you go after who does have the money.

E.  Gifts not in a Will
As a way to transfer property, the law recognizes:

1) No will?  Every jurisdiction has some statute that divides your property for you.

2) Contracts:  must have consideration.

3) Wills:  must be witnessed.

Law DOES NOT recognize:

1) Actions that do not follow formality.

2) Expectency:  someone who expects to be beneficiary but isn’t.

1) INTENT + 2) DELIVERY + 3) ACCEPTANCE = GIFT

Intent = intent to give an interest in property to the donee at the present time.  A promise to make a gift in the future is unenforceable absent consideration.  On the other hand it is not necessary that the gift interest be a presently possessory interest, it maybe become possessory in the future.

Delivery (court is divided on whether these amount to delivery): 

1) Constructive = doner delivers to donee an object that permits the donee to gain possession of the subject matter of the gift.

2) Symbolic – donor delivers to donee some object intended to represent the subject matter of the gift.

Foster v. Reiss (p. 128, 1955, N.J.)

[FACTS] Wife entered a hospital and right before undergoing major surgery, wrote a letter to husband, giving him certain items.  She subsequently died and he retained possession of those items regardless of the fact that her will only left him $1 and the residue of her estate to her children and grandchildren.

[HOLDING] Judgment for (, no enforcement of letter for husband because it lacked the delivery requirement.  Delivery must be by they donor, which calls for affirmative act on her part, not by the mere taking of possession of the property by the donee.  

Doctrine of donatio causa mortis (gift of personal property made by a party expecting imminent death):

REQUIRES:
1) Made in view of donor’s impending death.

2) Donor must die of the disorder or peril.

3) There must be a delivery of the thing given.

a) Delivery must be such as is actual, unequivocal and complete during the lifetime of the donor, wholly divesting him of the possession, dominion, and control thereof.

II. System of Estates in Land

A. Concept of a Fee

Possessory (present) interest = interest in property that includes, as at least one of its privileges, the right to the current possession of the property.

Future interest = interest in property where the right to possession of the property is postponed into the future.

Present Interests



Future Interests
(current right to use and possess)

(potential or sometime certain future rights to possess)

Fee simple




Reversion

Life estate




Possibility of Reverter

Tenancies




Right of Entry

Types of Estates

A. 5 types of freehold estates:

1. Fee simple absolute

a. One person controls for all time, absence of division over time, upon death goes to will or estate, no future interest. 

2. Fee simple determinable

a. Limited estate: so long as, while, during, until

b. Estate determines as soon as the contingency happens (when he ceases to become a person, marries a wife, etc) and the next subsequent estate becomes immediately vested.

c. Grantor should give a FSD if he intends to give property for so long as it is needed for the purposes for which it is given and no longer.

d. Clock starts to tick as soon as contingency happens, grantor must act within statute of limitations or adverse possession will occur.

e. People still chose FSD even with the danger of adverse possession because if they want to transfer, they must use FSD.

3. Fee simple on condition subsequent

a. Conditional estate: upon condition, provided, so that (full grant subject to limitation)

b. Law permits estate to continue beyond the time such a contingency occurs until the grantor or his heir take advantage of the breach and make either an entry or a claim in order to avoid the estate.

c. Grantor should give a FSCD if he intends to compel compliance with a condition by penalty of forfeiture.

d. Clock does not start to tick until grantor exercises right of entry.

e. A lot of jurisdictions default to FSCD/RofE because it is less absolute, more flexible.

4. Fee tail (successor to the fee simple conditional)

5. Life Estate

B. 3 types of non freehold estates:

1. Term for years

2. Tenancy at will

3. Periodic tenancy

Future Interests

A. Reversionary:  

1. Possibility of reverter

a. Can be transferred like reversions and present interests (except in Illinois).

2. Right of entry for condition broken (power of termination)

a. In a significant amount of jurisdictions cannot be sold.

3. Reversion

a. Can be sold, transferred, passed

B. Remainders = transferred by a grantor to a 3rd party

1. Indefeasibly vested remainder

2. Contingent remainder

3. Vested remainder subject to open (partial divestment)

4. Vested remainder subject to complete divestment.

C. Executory interest = transferred by a grantor to a 3rd party

1. Shifting executory interest

2. Springing executory interest

	Present Interest
	Words to Create at C/L
	Future Interest in Grantor
	Future Interest in 3rd Person

	FS Absolute
	“and his heirs”
	None
	None

	FS Determinable
	“so long as”; “while”; “during”
	Possibility of Reverter
	Executory Interests

	FS on Condition Subsequent
	“provided that”; “on condition”; “but if”
	Right of entry for condition broken or power of termination
	Executory Interests

	Fee Tail
	“and the heirs of …”
	Reversion
	Remainders

	Life Estate
	“for life”
	Reversion
	Remainders

Executory Interests


Reversion in FSA = you carve out your time, give it to someone else, their time ends, it comes back to you.

•  If you convey away less than all your potential future timelines you keep some future interest.

•  Future interest is something that might become a present interest.  Every future interest has a temporal interest attached to it.

•  How to tell the difference between FSD and FSCS

To A and his heirs so long as no booze is sold on the land (  FSD


* all in one breath, condition is built into grant, part of grant.

To A and his heirs, but if booze is sold on the land, that’s it.


* condition seems to be a subsequent condition, grammatically an afterthought.

B. Life Estate, the Reversion, and the Problem of Waste

Life estate = terminates upon death, neither devisable not descendable, but is alienable(ie “to A for life” A’s estate terminates at A’s death and upon A’s death the estate reverts back to O). 

Reversion = “the interest remaining in the grantor, or in the successor in interest of a testator, who transfers a vested estate of a lesser quantum than that of the vested estate which he has.”

Per autre vie = life estate measured by the life of another (ie “to A for the life of B”)

•  When you carve out a life estate, the grantor keeps a reversion.

•  When you create a life estate make sure to specify who’s life you are measuring with.

•  You can have more than one life, but not too many.  

More than one person using “and” (to A and B and C) ( wait until last person dies.

More than one person using “or” (to A or B or C) ( first person that dies.

Waste:  Basic principle of law = can not be unreasonable using a present interest if there are future interests depending on (1) kind of land/use and (2) kind of present/future interest.

A. Voluntary:  occurs when the holder of the present interest undertakes some affirmative act that unreasonable devalues the future interest.

B. Permissive:  occurs when the holder of the present interest fails to undertake some act that the present holder is legally under a duty to perform to protect the future interest (ie when life tenant fails to maintain the building, fails to pay property tax and land is taken away and sold by government.)

C. Ameliorative:  in England, when the value of land in increased by life tenant, but not in a way that the future interest wanted.

D. Remedies

1. Damages:  Monetary, difficult for holder of future interest to prove relative amount of damages.

2. Injunction:  Up to judge’s discretion.

3. Revert back to grantor:  Allowed in Old English law.

C. Future Interests in Transferees:  Remainders and Executory Interests

• Any future interest created in a 3rd party (not grantor) is either a remainder or an executory interest.

Remainders

A. 3 conditions to be a remainders:

1. Be possible (not certain) for future interest to become possessory as soon as previous present interest ends.

a. To A for A’s life, the 1 week later to B and his heirs  (  NO immediate possession.

2. Cannot divest a prior interest, must “wait patiently for the prior interest to run its natural course.”

a. To A for A’s life, then to B and his heirs ( OK, B’s future interest waits for A’s to end.

b. To A’s for A’s life, but if B passes the bar, the to B and his heirs ( NO, B does not wait for A’s natural span to end.

3. Remainder cannot follow a fee simple.

B. Types of Remainders:

1. Vested Remainders

a. Conditions

i.  
      Is beneficiary of remainder an identifiable beneficiary.  


To A for A’s life, then to B and his heirs (  OK

To A for A’s life, then to B’s children and his heirs (what if B does not have children at the time?) ( OK, not identifiable now, but maybe by the time A’s life is over it will be.

ii. Not be subject to any condition precedent other then the expiration of the prior estate.

To A for A’s life, the to B and his heirs ( OK

To A for A’s life, then to B and his heirs if B has passed the bar (  NO, B’s passing the bar is a condition on B’s estate.

b. Types of Vested Remainders:

i. Indefeasibly vested:  if it ever becomes a present interest, there are no future interests out there.

ii. Subject to complete divestment:  To A for A’s life, then to B and his heirs, but if C passes the bar then to C and his heirs.

iii. Vested remainder subject to open/subject to partial divestment: beneficiaries are an abstract class.  To A for A’s life, then to B’s children and their heirs.  At the time of grant takes effect B only has 1 child, but 2 years later A is still alive, but B has another child.  As each person enters a person goes to someone else.

2. Contingent by Default




Contingent

REMAINDER



Indefeasible







Vested

Subject to Divestment






Subject to Open

Executory Interests:  if it’s not a remainder then it’s an executory interest.

A. Shifting:  when an executory interest snatches something away, when interest shift from one grantee to another.

B. Springing:  to A for A’s life, the 1 week later to B and his heirs. 

D. Rules Against Perpetuities

Common Law Rule: “no interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.”

III. Co-tenancies  

•  Concurrent interests in the same property

E.  Joint Tenancies and Tenancies in Common

•  As long as all original co-owners are alive, JT and TIC are the same.  People only care when someone dies.

•  As long as all original co-owners are alive:

1. Every single owner, regardless of financial state, has absolute 100% right to use property.

2. Who gets the income?  Financial issue:  unless parties stipulate otherwise, each party gets whatever % they put in.

•  People only care about distinctions when someone dies.

	
	A
	B
	C

	TIC after A dies
	100% and 1/3 to A’s sucessors.
	100% and 1/3
	100% and 1/3

	JT after A dies
	0
	100% and ½
	100% and 1/2


IF TIC and A dies, A’s successor takes whatever A’s interest is.

IF JT and A dies, it does not pass by will, does not pass to anyone.  It is simply void.  POOF!  Doesn’t “pass onto” B and C because everything disappears (mortgages, etc…)  A has no power to control the disposition of the share (who gets it next) because B and C must split it equally.

How to Label A Joint Tenancy

A. Basic default is TIC.

B. To create a JT, must do 5 things (0 + 4 unities):

0. Manifest an intention to create a JT by distinguishing it as a JT (right of survivorship and not as tenants in common, i.e. A, B, and C as joint tenants with right of survivorship and not as tenants in common).

1. Time:  all of co-owners must receive interest at same time.

2. Title:  all titles must be on same piece of paper.

3. Interest:  all JTs must have same amount of share.

4. Possession:  all JTs must have identical share respecting duration, quality, and right to possession.

What turns a JT into a TIC?  When A sells to D.

	
	A
	B
	C
	D

	JT
	100% and 1/3
	100% and 1/3
	100% and 1/3
	

	After A sells to D
	
	JT with C

100% and 1/3
	JT with B

100% and 1/3
	TIC with B and C

100% and 1/3

	After B dies
	
	
	TIC with D

100% and 2/3
	TIC with C

100% and 1/3


When A sells to D, D has same financial stake and durational rights as B and C, but does not satisfy the 4 unities and D only has a TIC (but B and C still have JT together). 

• Therefore when D dies, his interests do not vanish.

• B and C are still JT, therefore if B dies his interests vanish and C’s interest expands.

◊ There are statutes that allow mortgages to survive even it is a JT.

F. Rights of Co-tenants

IV. Landlord-Tenant Law

G. Introduction (p.427)

3 classifications of tenancies: only real difference is how they end, where do you find out when they end?

1. Term of Years:  has nothing to do with years, just a fixed or computable amount of time.  

a. Common law says go read the lease, lease will tell you how long term is (maximum amount of time the lease can run).

b. No notice is required to terminate the tenancy of years other than the notice provided by the lease.

c. Can make conditions where landlord can take back.

d. Alienable, devisable, and descendable.

2. Periodic Tenancy:  “endure until one of the parties has given the required notice to terminate the tenancy at the end of a period.”  Have definite durations, such as a week or a month, but at the end of term lease is automatically renewed for another period until one party gives notice.  Comes to an end, but automatically renews.

a. 2 things bring term to end:

i. notice

ii. defeasibility terms, conditions

b. Problems:

i. When does notice have to be given?  C/L says at least 1 period in advance, max of 6 months.  Statutes shorten depending on jurisdiction.  Lease says parties make own.

ii. What does notice have to consist of?  (1) writing and (2) sent out.  C/L doesn’t really say. Lease says parties can make own.

3. Tenancy at Will:  potentially infinite duration which at C/L would be terminated at any time by either party without prior notice to the other.  

a. Restatement says death of either party terminates tenancy at will.  But many states have modified the no notice requirement by requiring some notice.

Possession v. Right of Possession (p. 443)

Who has the legal obligation to kick of tenants with no legal right to be there?

1. Hannan v. Dusch (VA, 1930) English rule: landlord kicks out illegal tenant.  American rule: Tenant kicks out

2. Depends on jurisdiction but ALL JURISDICTIONS AGREE that landlord has legal right of possession to convey (presumed if lease is silent on it), then landlord must actually have something to convey.  

Silence = warranty on part of landlord.

Transfer of Leasehold Estates (p. 524)

Privity of Contract (POC):  liability, relationship of contractual liability, bound to each other by K.

Privity of Estate (POE) property relationship: binding property law of relationship; in absence of K law, property relationship still binds.

2 ways of transferring:

A. Sublease

1. Nothing moves, POE and POC stay the same, only adds new level of liability between TI and TII.  Original landlord and TII are not liable to each other.

2. TII can be liable to original landlord if TI and TII made provision of 3rd party beneficiary.

B. Assignment

1. POE relationship leaves original tenant and latches onto new tenant.  Original parties are no longer liable to each other.

2. POC relationship stays, does not latch onto new tenant.  Original tenant is still liable to tenant under POC.




  POC I



POC II


LANDLORD


TENANT I


TENANT II





POE with T1 is cancelled and new POE with TII

C. What passes down the line?  

1. Original relationship between original parties is the same in POE = POC.  

2. Not every single condition/promise of lease is passes onto TII, assume if it is an important provision, it travels down line.

3. Personal promises do not travel on POE, but does on POC (most are trivial).

D. Contractual relationship between landlord and TII?

1. Get landlord and new tenant to sign new K.

2. TI and TII make K providing 3rd party beneficiary (landlord can enforce obligation of K against TII, but TII can not enforce against landlord.)

3. Assumption:  as part of deal, TII says “ok I will assume conditions of K.”

How to decide if it is a Sublease or an Assignment:

1. Traditional Standard Commonwealth Test: 

a. Assignment = if parties transfer everything tenant has, regardless of what they call it, intended, or expressed (if landowner’s reversion is next to new tenant).  

b. Sublease = if original tenant only transfers part of condition and original tenant keep ANY part of timeline (if landowner’s reversion is next to original tenant’s).

Kendall v. Ernest Pestana, Inc. (CA, 1985)

[FACTS]  Tenant wants out and finds another tenant, like original tenant.  Landlord has restriction saying he must sign off.  Does he have to have a reason to say no?

[HOLDING]  Only “commercially reasonable” objections can restrict a transfer.  

*Narrow doctrine, not used by most states, and only applies to commercial leases*

H. Dirtbag Landlords 

Constructive Eviction (p.460-473)

•  Under C/L lease covenants were independent unless otherwise provided.  One party’s failure to perform does not excuse the other party from their performance.

Exception:  Independent covenant rule:  implied covenant of quiet enjoyment landlord promises that during the term of tenancy neither the landlord not anyone claiming to be the landlord nor a third party having a superior title to the leased premises would disturb the tenant in the tenant’s use and enjoyment of the premises.  Tenant could terminate lease and sue for damages if landlord breached.

•  Constructive eviction = when landlord wrongfully performs or fails to perform some duty landlord is obligated to perform that results in tenant’s substantial loss of the use and enjoyment of the leased premises.

A. C/L constructive eviction:  4 requirements 

1. Landlord must wrongfully perform or fail to perform some obligation that landlord is under some expressed or implied duty to perform.

2. As a result of landlord’s action (inaction) there must be a substantial interference with the tenant’s use and enjoyment of the premises.

3. Tenant must give the landlord notice of the interference and a reasonable opportunity to remedy the interference.

4. If landlord still fails to remedy the interference, the tenant must vacate the premises within a reasonable time.

Once tenant has vacated tenant’s obligation to pay further rents terminates and tenant may terminate the lease and sure the landlord for damages.

B. Restatement 2nd of Property:  landlord breaches obligation if “landlord, or someone whose conduct is attributable to him, interferes with a permissible use of the leased premises by the tenant.”

1. Interference must be more than insignificant (more liberal than C/L standard).

2. Tenant does not have to vacate (some tenants can not move.)

3. Under some circumstances, makes the landlord responsible for the acts of 3rd persons, including other tenants in the building, if the 3rd persons conduct could be legally controlled by the landlord.

Implied Warranties (p.457-460, 473-492, 495-499)

•  Warranty of Fitness for a Particular Purpose

Ingalls v. Hobbs (Mass, 1892)
Completely furnished summer home leased, but when (s arrived, they found it uninhabitable.  Court found implied warranty of habitability.  

C/L rule is no warranty because tenants could have secured an express warranty.  2 exceptions:

1. If tenant’s use of premises was restricted to particular purpose and 

2. Ingalls case.

•  Implied Warranty of Habitability

Pugh v. Hughes (Penn, 1979)

Adopt an implied warranty of habitability in residential leases. 

Why?

1. Modern tenants area consumers of housing services, not land like in feudal times.  

2. Prospective tenants today have vastly inferior bargaining power compared with the landlord.

Requirements of defect:

1. Defect must be of a nature and purpose to provide premises fit for habitation by its dwellers.  At a minimum, this means premises must be safe and sanitary.

Remedies:

1. If tenant vacates premises, surrender of possession by the tenant would terminate his obligation to pay rent under the lease.

2. If tenant remain in possession, and landlord sues, the implied warranty of habitation may be asserted as a defense.  

3. If landlord totally breached implied warranty of habitability, tenant’s obligation to pay rent would be abated in full.

4. If landlord did not breach, no part of the tenant’s obligation to pay rent would be abated and the landlord would be entitled to a judgment for possession and for unpaid rent.

5. Partial breach the obligation to pay rent would be abated in part only.  Judgment for possession must be denied if the tenant agrees to pay that portion of the rent not abated, if not judgment granting possession would be ordered.

Standards of Breach (depending on jurisdiction):

1. Local housing codes (usually multiple violations)

2. Substantial compliance with the housing code: requires proof of conditions affecting habitability before finding a breach because substantial compliance with the housing code means the dwelling is habitable.

3. If defect is substantial (ie latent defects must be “in facilities and utilities vital to the use of the premises for residential purposes and patent defects must be violations of the housing code sufficient to render the premises “unsafe, or unsanitary and unfit for living therein”.

4. Whether defect would “render the premises uninhabitable in the eyes of a reasonable person.” Or whether the dwelling is fit for human occupation.

5. General test of “habitability.”  Common statutory test.

•  Implied Warranty of Suitability

Davidow v. Inwood North Professional Group (Texas, 1988)

Doctor leases office space to later find it is unsuitable as office space.  

[HOLDING]  Implied warranty of habitability extends to commercial leases.  No latent defects in the facilities that are vital to the use of the premises for their intended commercial purpose and that these essential facilities will remain in a suitable condition.  (But if the parties expressly agree that tenant will repair certain defects, the provisions of the lease will control.)

I. Deadbeat Tenants

Abandonment v. Surrender (p.545-564)

2 scenarios:

1. Deadbeat tenant is still occupying property.

Landlord can:

a. Sue for damages.  

i. C/L says only for amount tenant has breached for, no anticipatory breach (ie if tenant has only breached for one month than landlord can only sue for one month.)

ii. Extreme exception Sagamore (landlord received damages for entire time of rest of lease).

iii. Landlord can write provision into K stating “acceleration” if tenant does not pay.  Most courts allow, but some don’t because (1) unconciousable and (2) penalty clause if acceleration clause = liquidation clause which is unreasonable.

b. Get tenant off premises

i. No problem if lease contains right of entry of landlord, tenants possessory interest disappears, but what about tenant?  EJECTMENT Actions are conceptually not a problem, but practically useless.  (1) Takes too much money to bring a lawsuit, (2) expenses of ejectment, and (3) what if landlord ends up being wrong in court.  Laws remedial structure makes it very suitable for landlords to use self-help.  BUT Summary evictions statutes/forcible entry special courts that hear landlord/tenant disputes that only hear right of possession claims.

2. Abandonment = tenant is no longer occupying property and has no intention to return (intent to return is a question of fact).

a. Legal effect = non payment of rent activates landlords power of 

b. Abandoning property is not termination of lease (at least not directly).

c. Indirectly sets off chain of events (
ii. Can view abandonment as offer to terminate lease, Surrender = if landlord accepts offer/abandonment (lease is over) and tenant has no continuing obligation to pay rent (mitigation is required).  BUT (1) back rent is still owed, to get out of that you need a “release” and (2) future debts are still valid, when lease is terminated POE ends, but POC still exists.  POC requires reasonable mitigation of damages.


Surrender = getting out of POE 


Release = getting out of POC

iii. Abandonment with no acceptance is still abandonment.  Even if landlord leases to someone else, he is basically acting as the original tenant’s agent, whatever landlord gets is credited to tenants but no surrender.  (Jury question).

iv. Landlord does nothing, lets rent pile up.  C/L says yes, purely question of property law.

*Differences between i. and ii. (and iii):

1. In jurisdiction where landlord must mitigate, distinctions are meaningless because there is ALWAYS a duty to mitigate.

2. C/L:  no duty to mitigate when there is no surrender (usually not a problem because it is in the landlord’s best interest to mitigate).

3. Jurisdiction where there is no duty to mitigate whatsoever then:

a. surrender = landlord collect rent (reasonable mitigation effort)

b. release = landlord gets rent (whatever landlord is really getting)

*If iii then:

1. Traditional law = no duty to mitigate.

2. Modern law = probably still like traditional law.

*What if landlord re-lets at a higher price?

1. Surrender:  tenant gets nothing

2. Re-let but no surrender:  some jurisdiction say “agent” theory, tenant gets $.  Why wouldn’t landlord just accept surrender?  Question is for jury to decide.

Holdovers (p.564-569)

= Tenant who fails to surrender possession of the premises to the landlord after termination of the lease.

C/L:  At the election of the landlord, tenant can be held as trespasser and sue for possession or hold tenant for another similar term, but holding must be voluntary on part of the tenant.

Broad Contours of Modern Legal Development of Landlord/Tenant Law

1.  Source: 
legislature and courts

2.  Scope:  what kind of housing units are laws restricted to?

3.  Content:  Basic legal norm

Quality Control Minimum

a. Housing codes = statutory/regulatory requirements, governmental enforcing body (can be county, state, city, or all three)

i. Likely to be over inclusive and under inclusive (usually confined to structural issues) and will not cover every issue.

b. “Substantial” violations of housing code (can’t just be read out of the book, targeted to case where amount in controversy is law and ( doesn’t have $ to spare).

c. Habitability

d. Reasonable

e. Bottom line:  the more narrowly tailored you make your provisions the costlier it gets.

4.  Remedy

a. Different from K law, promises are separate, not dependant on each other.

b. Giving tenant right to terminate is not adequate remedy.

c. If tenant wants to stay, tenant is entitled to a unit of a particular quality, damages are what you are entitled to minus what you are paying now.

d. At time of Acts, there was shortage of low-income quality housing.

Fair Rental Value 

1. #1 (Promised rent) – (Fair Rental Value) = Damages

2. #2 (FRV of premises in warranted condition) – (FRV of premises in “as is” condition) = Damages

a. Problem:  Hypothetical amounts are difficult to calculate.

3. % Diminution approach 

(Promised rent) * (% of use loss as result of breach) = Damages

a. How much in % terms would problems knock off the rent?

b. More aligned to K law.

c. Problem:  Ascertaining %

Warranty?  Most jurisdictions say no, landlord cannot make tenant waive warranty.

J. Anti-Discrimination

Federal Anti-discrimination Acts (p.948-983)

Civil Rights Act of 1866

All citizens of the U.S. shall have the same right, in every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property.

*  Supreme Court has held using these laws, you must use definitions are they used them in 1866 (i.e. Jews/Arabs were not considered a race in 1866).

Civil Rights Act of 1968, Title VIII (Fair Housing Act)

§3601.  Declaration of policy

It is the policy of the US to provide, within constitutional limitations, for fair housing throughout the U.S.

§3603 (b)(1) “Mrs. Murphy exemption” says prohibition shall not apply to (1) single family home provided that…

§3603 (b)(2) “Mrs. Murphy exemption” could be stretched to include roommate exception.

§3604  Sets out prohibition…because of race, color, religion, sex, familial status, or national origin. (also handicap)

§3607 

(b) Exemption of religious operation for non-commercial purposes permitted to discriminate on basis of religion.

(c) No limits on applicability of # of occupants AND no application of familial status rules to housing for older persons.

• ( must prove prima facie case ( burden shifts to ( to provide evidence showing non-discriminatory motivations for their actions.

• Familial status:  can not discriminate against people who have kids (1 or more individuals no yet 18 and domiciled with one or more parent).

General questions of anti-discrimination law:

1. What are you trying to prove?

a. Exclusion

b. Bad intent

2. Problem of Proxy:  where you have a specific set of characteristics, but not discriminating against anything in the set (i.e. height), but has a correlation to something in the set (i.e. lower height = women).  Difficulty is when something is chosen for entirely innocent reasons, but happens to discriminate.

3. Things not covered in list of 1968 (i.e. sexual preference), but in addition to federal law there are local anti-discrimination laws.

State and Local Anti-discrimination Laws (p.414-425, 983-988)

Braschi v. Stahl Associates Co. (NY 1989):  “Family” as used in NY Rent Regulations = broad version, not traditional narrow version because legislature’s goal in enacting rule was to prevent dislocation and preserve family until which otherwise might be broken apart.  Both men lived together as life partners for more than 10 years and regarded each other as spouses as did other friends and family.

State v. French (Minn. 1990)  “Marital Status” does not extend to unmarried, cohabiting couples in the area of housing because it would be against the legislature’s interest in prohibiting fornication.

BUT in CA, Alaska, Mass, refusal to rent to cohabiting unmarried adults = state anti-discrimination violateion.

V. Protecting Ownership

K. Nuisance and Trespass (715-718)

A.  Trespass (supertort) = someone else crossing over your space, encroachment is the trespass.

1. If you can prove a trespass and if it can be ongoing ( INJUNCTION follows

a. normally only can get injunction when judge says it’s ok, if it’s better for world, not just party in question.

2. Proof needed:  almost nothing once you show that person has crossed boundary, you have prima facie case.

a. Exceptions: (1) person is not acting agent, ie pushed by someone else, blown over by wind or (2) certain privileges, ie you were invited.

3. Limitations:  must have some type of possessory interest (holder of future interest cannot invoke trespass).

B.  Nuisance

§ 821D Private Nuisance

A private nuisance is a non-trespassory invasion of another’s interest in the private use and enjoyment of land.

*  nuisance and trespass are mutually exclusive, if one than cannot be the other.

*  public nuisance = something the government enforces that is not good for society (ie prostitution, pollution, etc.

§821E Who can recover?

a. Possessors of the land,

b. Owners of easements and profits in the land,

c. Owners of non-possessory estates in the land that are detrimentally affected by interferences with its use and enjoyments.

§822 General Rule (Standard of Liability)

a. Intentional and unreasonable 

b. Unintentional…negligent or reckless conduct, or abnormally dangerous conditions or activities.

* §825 What constitutes intentional invasion and §826 Unreasonable of Intentional Invasion must be passes before claim can pass §822.  §826 is defined by §827 and §828.

* §826(b) suggests that partial codification that maybe balancing is not answer, but threshold test is.

Law of remedies for granting injunction normally requires judge to ascertain if it would be good for world, requires balancing and deciding. 

* What courts actually do is they take the §821(f) as a ceiling and a floor criterion for liability.

* General tendency cases for courts to say substantial harm ( nuisance ( remedy

C.  Differences in Trespass and Nuisance

1. Standard of care:  trespass is an intentional invasion, physical encroachment , but in nuisance there is no actual trespass, instead the standard of care is a “balancing of costs and benefits.”  Trespass is easy to prove, nuisance is not.

2. Remedies: injunctions or at least nominal damages for trespass, but failure to show damages in nuisance usually results in denial of all relief.  Also punitive damages are likely to be awarded for intentional trespass then for intentional nuisance.

3. Trespass is a more “mechanical” determination.  Nuisance is more “judgmental” determination.

4. Sometimes distinguishable because nuisances are sometimes continuable. (mooing cow)

5. Best way to tell difference:  Trespass requires tangible physical encroachment (smell/odor/sound/light usually isn’t trespass, but are nuisances.)

D. Therefore as a ( you must decide:

1. Full amount of damages over life of nuisance (then you can’t bring another suit for same nuisance.) = Permanent damages, resolves that particular claim.

2. Injunction:  seeking injunction does not preclude you from seeking past damages, but no future damages.  This takes you into realm of balancing.

L. Nuisance in Theory and Practice (739-758)

Law of Remedy of Injunctions:  judges take into account effect of injunction on non-parties.

Conceptual Possibilities of Remedies

1. Finding of nuisance, no remedy (injunction?  Not likely to happen again or cost is too great)

2. Injunction

3. No injunction, but damages. Boomer v. Atlantic Cement Co (Total economic loss, present and future)
4. Injunction, but because of costs to (, ( must pay $ to (.  Spur Industries v. Webb Development (cow farm has to move because of new housing developments for elderly, but housing development people have to pay).

a. Why?  Nuisance is a tort, usually easy to point out good guy, bad guy, but sometimes in nuisance law it is difficult to distinguish who is in the wrong (nothing wrong with living in a house or running a pig farm, but when you combine the 2, something has to give.)

Restatement:  no preclusion to calling something a nuisance if it was there before (, but it should be taken into consideration (ie pig farm was there before ( built his house.)

Coase Theorem in Nuisance Law:  5 Propositions

1. Nuisance or no nuisance is roughly equivalent to property right or no property right

2. 0 transaction costs then no difference how nuisance cases are decided.  Either way one party can go pay the other.

3. Transaction costs, sometimes so high it’s impossible to calculate, then nuisance law matters.

4. Causation doesn’t work, must have both forces, if you think differently then bias normative fault. (ie broken nose = fist moving AND nose in particular place, not just fist moving).

5. Efficiency = highest value use ( that person wins, try to duplicate 2 when world is actually like 3.

Nuisance law:

1. Facilitates efficient solutions by reducing transaction costs.

2. May reduce transaction costs of bargaining by permitting one party to “represent” the interest of other parties and thus reduce the number of people that at the bargaining table.

3. Point out serious market failures that require more comprehensive legislative solution.

* Undertaking is always enjoined everywhere, but cemeteries are ok.  Halfway houses, rehab housing, correctional institutions are NOT nuisances. *

Law of Servitude:  Right to do something that would otherwise be a nuisance or trespass. Can be:

1. Do something to someone else’s land that would be unlawful or

2. Not do something with your land that you otherwise could do.

*  Privately negotiated agreements:

1. Permitting something that would otherwise be unlawful or

2. Restricting something that would otherwise be lawful.

VI. Private Land Use Controls

M. Introduction (p.584-585)

•  “Private” legal mechanisms for controlling land use and access.

•  Created by individual negotiation or by litigation under C/L rules.

•  Contractual in the sense that they are the product of bargaining that takes place in the market for property rights.

N. Easements = interest in land that is not possessory, right to do something on someone else’s land, but not to possess it.  Holders of easement can use law of nuisance.
2 pieces of land involved:

1. Land benefited = dominant tenement

2. Land subject to easement = servient tenement

2 distinctions: (easement must be either a or b)

1.  
(a) appurtenant:  is use right it represents goes along with some piece of land, holder of land also possesses (your neighbor’s property must be cut across to get to your own.  Creates dominant/servient tenement.

(b) in gross.  Not tied to any land you (you like to take walks and cut across neighbor’s land), no dominant tenement, but there is a servient tenement.  

2.
(a) affirmative:  right to do something to someone else’s land that would otherwise be illegal (right to cross neighbor’s yard)

(b) negative:  right to prevent someone else from doing something (right to keep neighbor from building driveway on his own land). *BUT C/L does not recognize negative easements and will not allow the creation of easement that prevents someone else from building on own land.

Problems with easements:

1. Complicate title searches by splitting the chain of title in a way that can only be detected by a careful reading of every deed in the chain of title.

2. Ambiguous language may make grantor’s purpose unclear.

Methods of Creation

1. Grant (p. 586-596)

Complication when A and B make a deal granting an easement to a 3rd party.

C/L rule that one cannot “reserve” an interest in property to a 3rd party.  CA Supreme Court says dumb rule- go ahead and do it (Willard v. First Church of Christ granting 3rd party easement to church for parking) BUT must jurisdictions don’t follow CA rule.

Owner could have still sold land granting church parking by issuing easement BEFORE selling.  

1. Easement by grant: Issue easement before selling and buyer buys land subject to easement (Think lease, what can seller sell?  Only what she has, same thing in Peterson)

2. Easement by grant: Transfer all land to Peterson and then have Peterson as 1st party convey an easement to church.

3. Easement by reservation/easement by exception:  Seller sells and keeps an easement for herself and then transfers easement to church.  

*RULE:  Easement runs with land*

License = makes action which would normally be unlawful, lawful.  Does not pass any interest in the property and revocable at the will of the licensor simply by the withdrawing of his permission.

Exceptions to revocation: 

1. License coupled with interest:  when one buys chattels located on property of another, they usually have license to enter land and remove their purchase.

2. Executed license:  when expenditures contemplated by the licensor have been made by the licensee, the license greatly benefits the licensor and is considered executed (which means no revocation).

2. Implication (p.596-608)

= During unity of title, the owner imposes an apparently permanent and obvious servitude on one tenement in favor of another, which at the time of severance of title, is in use and is reasonable necessary for the fair enjoyment of the tenement to which such use is beneficial, then, upon a severance of ownership, a grant of the dominant tenement includes by implication the right to continue such use. 

Usually 3 things essential to create an easement by implication (but not in all cases or jurisdictions):

1. Separation of title

2. Use which gives rise to the easement shall have been so long continued and apparent as to show that it was intended to be permanent

3. Easement is necessary to the beneficial enjoyment of the land granted.

Easements can be implied in favor of grantees (i.e. implied by grant) and grantors (i.e. by implied reservation).  Most are implied in favor of grantees.  Many states legal standards are stricter when the grantor seeks implication (because grantor usually gets to draft the grant and is responsible for its contents and the grantor is in a better position to know about the existence of the easement to be implied).  

Restatement:  easements “by implication from the circumstances under which the conveyance was made.”  Also suggests that implication require an inference that the parties to the conveyance intended to create the easement.  Looks to 8 factors:

1. Whether claimant is grantor or grantee

2. Terms of conveyance

3. Consideration given

4. Whether the claim is against a simultaneous grantee

5. Extent of the necessity tot the claimant of the easement

6. Whether there are reciprocal benefits to the grantor and grantee

7. Manner in which the land was used before the conveyance

8. Extent to which the prior use may have been known to the parties.

*  Easements should be implied in favor of a grantee when grantee can show that the quasi-easement relationship was concealed at the time of the transaction, which explains why it was not bargained for.

*  By contrast easements should be implied in favor for the grantor when the quasi-easement was apparent at the time of severance, therefore the inference is strong that the seller intended to retain the use that was clearly visible on the surface, but neglected to do so because he was mistaken about where the property line was.

Roy v. Euro Hollan Vastgoed, B.V.

Requirement that in order for a dominant tenement to be entitled to a way of necessity over the servient tenement:

1. both properties must at one time have been owned by the same party (unity of ownership or common source of title).  

2. that at the time of the common source of title created the problem the servient tenement must have had access to a public road.

3. Prescription (p. 608-618)

Usual element required for adverse possession must be shown:

1. Open and Notorious use

2. Adverse and under a Claim of Right (without permission of the owner, can be objective, ie acts of user appear to the community to be under a claim of right, or subjective test, user must good faith believe he has a right to use the servient land.)

3. Continuous and uninterrupted use

Scope and Transfer (p.627-645)

Farmer v. Kentucky Utilities (Kentucky, 1982):  Utility company with electrical wires have primary prescriptive easement and has the right to enter upon the servient property (limited to necessary to natural and reasonable use) underneath the line and the immediate vicinity to repair and maintain the lines. 

Penn Bowling Recreation v. Hot Shoppes (DC, 1949):  Misuse of easement is not sufficient to constitute a forfeiture, waiver, or abandonment of such a right.

Transfers:

1. Easement appurtenant:  When dominant tenement is transferred, any easements appurtenant are also transferred with it.  Easement appurtenant passes with the benefited land.

2. Easements in gross:  Hard to track down when inherited by or assigned to large number of persons so court mostly restricts the transfer of benefit in easement in gross.

a. General rule:  benefit of commercial easements in gross is assignable, and a noncommercial easement in gross is assignable if the parties so intend.  This is because there is an economic benefit (railroad, gas-lines, utility)

O. Running Convenants (p. 645-663)

• Rise of horizontal subdivision because of rise in population.  When people buy into residential subdivisions there are things that increase property value.

•  Rule of horizontal privity = a specified relationship existing between original promisor and promisee.

	   1
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Scenario One:

Developer sells #1:  take all rules and work into deed, Buyer #1 promises, Developer then promises #2-#9

Developer sells #2:  Buyer #2 buys all enforcement rights from developer, same rights, same restrictions.

Scenario Two:

Developer sells #1, but leaves out promises, Owner #1 wants to build mushroom house, then others cannot enforce promises against #1.

Scenario Three:

Developer sell #7, but fails to extract promises from #7, everyone who comes before #7 can enforce #7, but people coming after #7 cannot enforce promises against #7.

•  Implied reciprocal servitudes:  look at promos for residential area.  Things that are fairly clear and should have been clear.  Look at all deeds.  Presume implied that everyone buying into area knew there was an interlocking system and everyone is subject to those restrictions provided that materials/promos give enough evidence.

ONLY WORKS IN RESIDENTAL SUBDIVISIONS (Why? Before Statute of Frauds prohibited.  Lawson says look at where judges live, residential subdivisions!  Everyone knows what everyone wants, don’t let a lawyer’s mistake ruin it for everyone)

Real questions are evidentiary ones:

1. How much evidence in promotional materials is needed?  What if it shows up in some and not others?

2. Official documents filed to regulatory board are good evidence.

3. Oral promises?  Probably not.

4. Official documents filed, then a couple pieces of land are accidentally left out, are those pieces still bound?  Some states say yes, if not general scheme is going to be ruined.

P. Equitable Servitudes and Subdivision Restrictions (p.663-686)








