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"The law helps those who help themselves, generally aids

the vigilant, but rarely the sleeping, and never the acquiescent." 

· Hannan v. Dusch (Va. 1930)
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I. What is Property

A. Random Thoughts on Property

1. Blackstonian Ownership: Property is the sole and despotic dominion which one man claims and exercises over the eternal things of the world, in total exclusion of the right of any other individual in the universe.

i. Property is autonomous from which legal consequences flow. 

ii. Whoever has best claim wins.

2. Bentham: Property and law are born together, and die together. Before laws were made there was no property; take away laws and property ceases.

i. Property is that which other law protects. 

3. Black's: That which is peculiar or proper to any person; that which belongs exclusively to one. Legally, an aggregate of rights which are guaranteed and protected by the government. 

4. Epstein Article: Property is a bundle of sticks.

· Possession: You can exclude everyone else from doing something with your property.

· Disposition: Ability to sell, mortgage, lease, etc. Whatever endowment of rights were originally created can be modified, corrected, etc. through a series of voluntary transactions. 

· Use: You can do what you want with your property. 

· Nuisance: CL response against strangers who interfere w/property. 

II. Legally Recognized Modes of Acquisition of Property

A. Capture and Conquest

· Rule: No one owns wild animals in their natural habitat. First person to capture or kill (take physical possession) wins. Rule doesn't apply to domesticated animals. 

· Landowner: under rationae soli, animals are "constructive possession" of landowners. American court don't apply this, but if landowner has excluded hunters on land, then has right to animal. 

Wild Animals – Foxes 

· Domestic animals are absolute property

· If a claimant other than owner of the land comes forward – must kill or mortally wound animal to have a valid claim.

· If claimant (Pierson) is a trespasser, landowner always wins.

CASE: Pierson v. Post (1805)(p.8):  Post was chasing a fox on uninhabited lands. Before Post killed it, Pierson stepped in and killed it. 

· Rule: To gain a property interest in a wild animal one must have occupancy of the creature, which is established by killing, mortally wounding, or ensnaring, thereby depriving it of its natural liberty. 

· Relativity of Title: Whoever has best claim. Although land really belonged to NY, court only dealt w/two people who brought claim and awarded it to one w/the best claim. 

· A fox is fera natura – property which is acquired by occupancy only. 

· Landowners have exclusive rights to take steps necessary to reduce animals to ownership. Ad coelum rule.

· Animals do move, but landowners have a right to acquire ownership – something the law protects. 

· Theories: 

· Ratione soli- reason of the soil. You own the land and all the things on it. 

· Cujus est solum, ejus est usque ad caeleum et esque ad inferos – He who owns the soil owns it up to the heavens and down tot the depths.

· Property rights in ferae naturae are acquired by occupancy only. 

· Occupancy & Possession:

· Majority option is mortal wounding, killing, ensnaring. Doctrinalism/formalism – argument by authority.

· Minority – finds possession when pursuer is w/in the reach of the animal or when they have reasonable prospect of taking it. Better rule to encourage more hunting would be continued pursuit together with a "reasonable prospect of taking." 

· Dissent – look at customs of hunting; reasonable prospect of taking control. Consequentialism/realism – consequences of legal rule. [E.g., dissents rule would increase number of foxes killed, a good thing for public policy.]

· Majority and dissent both agree that for unowned resources the rule is first possession; they disagree on what is required to gain that possession. 

· Public policy considerations: Want to encourage hunting, ensure certainty in property rights and minimize quarrels. 

CASE: Reese v. Hughes (1926)(supplement): Pair of silver foxes brought from Canada – the male escaped. 

· Wild animals – ferae naturae – belong to no one; become qualified property of anyone who subjects them to his possession or power. 

· Acquired property continues while control is maintained and w/in your dominion or until animal becomes so domesticated it will not leave w/o animus revetendi – tendency to return. [Remember, no issue if animal is taken from your land – on your land, belongs to you.]

· Majority rule – when an animal escapes into the wild and is no longer under control, you lose possessory interest and animal is ferae naturae. 

· Exception – if owner can demonstrate that animal has a tendency to return. Presumption that wild animals can't be tamed, but law allows for a contrary claim to be proven. 

· Also, owner of animal is liable for any damage that animal does.

Wild Minerals

· CL RULE: W/ownership of the land came ownership of everything below and above it. Sky has been limited in the 20th century, but still own rights to materials below the surface.

· Fugitive Minerals: Oil and gas that are trapped below the surface and can move freely. Now, codified by regulations. 

CASE: Hammonds v. Central Kentucky Natural Gas Co. (1934)(supplement): P owned land under which there was a reservoir, and the company stored gas. She brings trespass suit. Gas company claims they aren't responsible once released below b/c it is a natural reservoir. 

· Rule: Ownership of oil and gas is lost when released into nature.

· Court is trying to protect companies b/c of valuable public service. 

· Note: Gas Co would be responsible for any damages cause when they released the gas – but no damages were found. 

· Two objections: (1) Analogy to foxes is inappropriate to allocate these important resources; (2) Analogy is inaccurate b/c oil and gas follow scientific law of movement and animals do not. [Consequentialism argument.]

CASE: Lone Star Gas Co. v. Murchison (1962)(supplement): Lonestar had pumped previously mined natural gas into reservoir that extended under M's property. M began pumping gas.

· Under Hammond's Rule – gas no longer belonged to Lonestar. 

· TX court rejects Hammond approach. Rule: As long as storage integrity, then co retains ownership. Not liable for escaping gas b/c gas is important to TX. 

· Doctrinalism limited by consequentialism. 

· Note: This rule doesn't apply to original capture. 

· Owner of property doesn't lose his title by not having property on his person or land; only lose if abandon – which needs intent. 

CASE: Texas American Energy Corp. v. Citizens Fidelity Bank & Trust (1987)(supplement): 

· Court rejects Hammond and embraces Lone Star – gas is like a fox on a leash. 

· This is the law in TX – might be different elsewhere. 

· Instrumentalism = Goal Oriented Jurisprudence
Wild (and Not-So-Wild) Land

· Ways of protecting and vindicating your ownership of land:

1) Action for trespass – injury to your possession.

2) Trace ownership back to European sovereign – show you are the Blackstonian owner.

3) Quiet Title Action – Gets rid of people who have possession, but not ownership of land. Only binding upon people who have notice of the action. Relativity of title matters. 

a) Can't just say there is a better title out there, have to show why yours is better. He who is in possession has right to maintain it, unless better possessor is shown. 

CASE: Johnson v. M'Intosh (1823)(p.68): Johnson purchased land from Indians, gave it to son who gave it to grandson. U.S. conceded same land to M'Intosh (U.S. got it from VA who got it from peace treaty w/England who got it from discovery. Johnson is Grahams tenant (grandson) and is asserting right of possession by lease. 

· Ejectment – only need to show better claim – Relativity of Title applies. Don't need to show Blackstonian ownership or quiet title. 

· Only requires a showing of possession. Prior possessor wins – "first in time" regardless if a wrongdoer. 

· Johnson was only buying rights of occupancy – all the Indians had to convey. 

· Aboriginal Title – right of occupancy and use that only existed until it was extinguished. 

CASE: Tapscott v. Cobbs (1854)(p.141): Right of P to eject rests on strength of P's own title. Can't just show there is a better title in a 3rd person. P can't just rely on showing that D's title is defective. Mere prior possession of land is not enough to oust current possessor unless present positive proof that possessed land when D came on. 

· Prior peaceable possessor prevails over a subsequent possessor. Presumption of title arises from possession. 

B. Find

	
	Definition
	Right of finder against original owner
	Right of finder against 3rd person generally
	Right of finder against landowner
	Rights to object on public land

	Abandoned
	When owner intentionally or voluntarily relinquishes all right, title, interest. 
	Property is unowned and can be "captured." 
	General rule, finder has better title. Relativity of title. 
	Type of constructive possession awards item to landowner if in house or embedded in property. 
	

	Lost
	Owner unintentionally and involuntarily parts with it through N & doesn't know location.
	Original owner wins. Wants to encourage productive labor of owner to acquire property.
	General rule, finder has better title. Relativity of title.
	Same
	

	Mislaid
	Owner voluntarily puts it in a particular place and intends to reclaim ownership.
	Original owner wins.
	General rule, finder has better title. Relativity of title.
	Same
	All property left in public considered mislaid and given to owner or public owner/occupant.


1.   Wild Cash

· Rule: True owner (TO) trumps all claims, but if no TO, adjudication occurs for relative rights. 

· Possible claimants: PP = Past Possessor

· True Owner (TO) – also called prior possessor; has best claim to lost item.

· Finder – the party who has taken steps necessary to gain possession of the item.

· Locus Owner – land-owner where property is found.

· Subsequent Finders – those who find the item after original finder has lost it. 

· Lost:  Prior possessor misplaced the property unintentionally. At the moment in time that PP parted w/item, he or she was unaware of the losing activity. 

· Rule: Award to finder.

· Exceptions: Favorite v. Miller – if finder is a trespasser, he loses. Qualification – if trespass is technical or trivial, finder maybe can win.

· If not a trespass, but place where item found is private, then maybe property owner wins. Sometimes the private nature of the place will lead courts to award property to owner of the land. 

· Mislaid:  When the PP parts w/possession of the item w/knowledge and deliberately, but subsequently forgets to retrieve the property and leaves it behind. PP does not intend to part permanently w/the item in question. 

· Rule: Linder Aviation – if property is mislaid, owner of the land gets it. Locus in quo prevails. 

· Consequentialist reasoning – Prior possessor could come back and track it down more easily. Problem: Might make finders run off before locus can make a claim. 

· Abandoned:  PP parted w/possession deliberately and knowingly, and PP intended the parting to be permanent.

· Rule: Treated same as lost property. Difference – if PP shows up, does not win. 

** Depends on mental state. 

· Categorization of Property: Rests in mental state of true owner. Ultimate disposition is a jury Q. 

· Locus – (1) Public; (2) Private. Line b/t the two is functional. Can have private places in public places. 

Lost: Finders keepers unless PP of the item shows up, or the finder is a trespasser on the property. PP always wins if he shows up. 

· Armory v. Delamarie (1722)(p.39): Finder has good title against all but the rightful owner.

· Ganter v. Kapiloff (1986)(p.39): Usually no suits by owner against finder. This case is an exception. Note: Owner does not have to be Blackstonian – just have a better claim – relativity of title applies. 

· If finder can hold item until SoL runs, then possession vests in finder. 

· If finder 1 finds it on locus-owner's land, then loses and then finder 2 finds it, finder 1 still has right to property. If first finder was a trespasser, he beats finder 2, but not locus-owner. 

· Law not clear finder v. locus owner. Could depend on private/public land distinction.

CASE: Favorite v. Miller (1978)(p.39): M trespassed on F's property and dug up buried statute of George III. Court held that fact finder was a trespasser and item was found underground, then finder loses. 

Mislaid: When PP parts w/possession of the item w/knowledge and deliberately but subsequently forgets to retrieve property. PP doesn't intend to permanently part w/item in question. 

· Rule: Locus wins b/c if property is mislaid, true owner will try to find it and will probably go in search of it. Policy is to keep item where owner left it.

CASE: Benjamin v. Linder Aviation (1995)(p.44): Locus owner was able to keep money found in a plane in for repair. Found that property was mislaid. 

Abandoned:  PP parted w/possession deliberately and knowingly, and PP intended it be permanent. Law is identical to lost property except finder become new true owner (and last owner has no claim).

Treasure trove: No longer applicable. 

CASE: Keron v. Cahsman (1896)(supplement): Kids played with an old sock that contained $. Court held that entire group found the sock. Rule: Intention is necessary for finding. 

· To be a finder you need physical act of possession (physical control) AND intent to assume dominion. 

· General rule: Don’t need to understand the nature of the item to have intent. 

· Court looks at intent at time of discovery of the item. In this case, court found intent to assume dominion lacking. 

**Need to make efforts to find true owner – at CL and now by statute. Simply, if you don't want to make those efforts, don't pick it up!

Causes of Action:

· Replevin: Tort action for handing over a specific piece of property.

· Conversion: If you have gotten rid of goods, you can be sued for the monetary value representing the value of the item.

2. Bailments

· Bailment: A voluntary entrusting of property by one person to another. 

· To create a bailment, the bailee must assume actual physical control w/intent to possess the item. 

· In contrast, custody occurs where goods are handed over but owner does not intend to relinquish right of dominion over them. 

· Basic obligation is to care for the item. The other obligation is to return items at specified time, or if none, when demanded. 

· If NOT a voluntary entrustment, then considered a finder and liable for gross N. Have to try and find PP. 

· Rule depends on who benefits:

· Bailor – E.g., can you watch my computer while I run out? Rule: Bailee liable only if grossly N. 

· Bailee – E.g., Can I borrow your computer? Rule: Bailee liable if slightly N. 

· Everyone – E.g., Can you watch my computer while I get coffee? Sure, if you get me one too. Rule: Bailee liable if N (ordinary care).

· Misdelivery – SL.

· If bailee intentionally acts to destroy goods, then liable for tort of conversion. If bailee fails to return item, then liable for action of replevin. 

· If a 3rd party damages, steals or finds bailed goods then:

· Bailor can recover from 3rd party

· Bailee can recover from 3rd party

· Bailor can recover from bailee. 

· 3rd party will not have to pay double, although if bailee sues and loses, bailor can still bring a suit. If bailee brings suit as an agent of bailor, then his action is binding upon bailor (e.g., bailee takes $ instead of item). 

· A party who finds an item becomes bailee for the PP, but is liable only for gross N b/c the bailor is benefiting exclusively. 

· Misdelivery – if bailee delivers goods to wrong person, the bailee is absolutely liable to bailor. Misdelivery is equivalent to bailee's conversion of the bailor's goods. 

· Once bailor has made out prima facie case, burden shifts to bailee to demonstrate he/she was not negligent. 

CASE: Peet v. Roth Hotel Company (1934)(p.157): 

· Rule: Where presence or identity of the article claimed to have been bailed is concealed form the bailee, he has not assented to assume that position w/its attendant obligations, so there is no bailment. 

· However, value does not necessarily have to be disclosed. 

· Court notes that in Minnesota there is no distinction of duties of care. Burden placed on bailee to prove loss did not result from his N. Called "practical working rule." 

CASE: Ellish v. Airport Pkg Co of America (1973)(p.164): P's car was stolen after leaving it in an airport lot managed by D. 

· Court held D not liable b/c (1) service was limited at self-park lot; no guarantee of security; (2) service by D was impersonal; (3) P retained as much control as possible over car (kept keys); (4) yes, is a K of adhesion, but P took warning to lock car; (5) public policy issues.

· Dissent argues: (1) analogy to valet w/o the person; (2) P was a captive customer; (3) D should have to explain loss. 

· Note: N bailees attempt to limit liability by: (1) K provisions waiving N; (2) limiting K$ on liability. 

· American courts generally hold K provisions void if bailor is unaware of them. Even if aware, some courts find provisions void on public policy grounds. 

· Bailee liability may be limited by statute or treaty. 

3. Accessions

Accessions: Items where more than one person is contributing value to it. E.g., polishing stone and putting it in a setting. 

· Rule: If you can separate out the original item from what was added and this can be done w/o damaging the original item, separate items and let ownership follow. 

· Cases all over the map – physical v. conceptual separation

· Rule: If cannot separate, ownership goes to principal item. Usually measured by value of improvements v. value of the original item. 

· If your efforts substantially increase the value of the item, courts will give it to improver.

· Usually does not matter as to good faith, but here it does. 

· If improver gets the item, has committed conversion and previous owner can recover value. 

· Rule: Fair market value at time of conversion. 

· Exception: If PP was going to use item for further purpose that would enhance value, law of conversion is sometimes willing to include value as if it had been enhanced. 

· Improver does NOT get value of improvements if item is returned to PP. Can't impose a debt on someone w/o their consent. 

· General rules: Original owner retains item where improver acts in bad faith. If awarded to improver, must pay original owner value of unimproved item. If item is transformed by labor (in good faith) into a fundamentally different item or greatly increases value, improver gets it. 

C. Time – Adverse Possession

Adverse Possession: Acquiring ownership through passage of time. SoL runs out. CL can transform a wrongdoer into a Blackstonian owner. 

· If someone is squatting on a piece of land, owner can:

1. Trespass: Remedies = $ AND injunction to get off and stay off. 

2. Ejectment: Action to eject someone off property. Establishment of relative rights vis-à-vis one other party.

3. Quiet Title: An action to establish Blackstonian ownership. Once quiet title is established, you have superior title to all other persons. 

4. Each of these has a Statute of Limitation. Once SoL has expired, owner is incapable of brining a suit. 

**SoL is a necessary but not sufficient condition to establish adverse possession. CL has other "add ons" that legislatures have never abolished. Legislatures have added-on paying taxes as a requirement.**

**True owner's other causes of action (e.g., rent) expire coterminously w/ ruing of SoL on adverse possession. Also, new owner doesn't have to pay trespass monies or back taxes.

*SoL tolled b/c of disability, etc. 

· Three perspectives on land: (a) True owner – should have a right not to be on property if don't want to; (b) Squatter – land is source of production and shouldn't let it lie; and, (c) Society – wants to protect private property interests but also encourage land use. 

· Justification for doctrine of adverse possession: (a) To punish true owner for sitting on his rights too long. (b) To reward would-be possessor for using land in a socially beneficial way. 

· Merrill – Four justifications: (1) SoL generally – difficulty in proving stale claims. (2) Interest in quieting titles b/c evidence is lost and state needs to eliminate old costs b/c of transaction costs. (3) Punish TO's who "sleep on their rights." (4) Reliance interest of possessor after long-standing possession. 

· Five Criteria for Possession: possession must be (1) actual, (2) open and notorious, (3) exclusive, (4) continuous, and (5) hostile. NOTE: Many states also require paying taxes as a condition to establishing AP. 

· ENCROACH: Exclusive; notorious; claim of right; open; actual; continuous; hostile. 

· To make an adverse possession claim, SoL must have run. Eastern states usually have 20 yrs; Midwestern and southern range from 10-15 yrs. 

· Common occurrence is accidental encroachment – moving boundary line. 

· Burden and Standard of Proof: Burden is on adverse possessor (except in Louisiana). Standard is usually clear and convincing. Affirmative defense. 

· Action for adverse possession: Action for ejectment/trespass; action for quiet title. 

· Priority principle and Claim Clubs: To quickly settle disputes, whoever's first in time wins. 

· Exception – for state and federal lands. 

Actual Possession:  Jarvis – "Ultimate fact to be proved in an adverse possession case is that the claimant has acted toward the land in question as would an average owner, taking properly into account the geophysical nature of the land (p.178)." Depends on the land itself – tell it to the jury. 

· Standard: What a reasonable person who owned the land would do. E.g., residence, improving, hunting, fishing, etc. – economically productive activities. 

· Minority rule: If premised on mere claim of right, claimant must cultivate, improve or substantially enclose the property. 

· Bias towards present development of the land. There must be an objective outside display of dominion. 

· Lessee v. Burnet – Neither actual occupation, cultivation, nor residence are necessary to constitute actual possession.

· Lower threshold for wilderness. 

CASE: Jarvis v. Gillespie (1991)(p.176): Court found that Jarvis used land consistent w/agriculture purpose if only seasonal. 

· Quitclaim Deed: Document evidencing title of land. If buyer wants to assume risk of possession chain can do so through quitclaim ( way of transferring title that doesn't warrant you own it. 

Continuous:  AP must have continuous, unbroken presence and use of the land. Jury Q – there is a continuum of possible presence, depends on the nature of the land and activity. 

· Tacking – when two possessors are in voluntary privity – 2nd possessor has 1st possessor's permission. Can be aggregated to show continuous. 

· Standard – reasonable use. Absence could be allowed – in some cases up to a year. 

· Jarvis – Law doesn't require AP to be present at all times. The kind and frequency of acts of occupancy, necessary to constitute continuing possession, are dependent on the nature and condition of the premises as well as the uses. 

Open and Notorious: Acts conducted in a manner that would put a reasonable person on notice of the claim. SoL does not begin to run if this standard isn't met. Jury Q. Burden on the encroaching party to be sure true owner has knowledge of encroachment. 

· Usually if possession is actual, it will be open and notorious. 

· Innocent Improver Doctrine: If you improve in good faith but aren't given title, improver can get compensation. Note: Law of accession rejects this. 

· Minority Rule – Somerville v. Jacobs – Improver receives compensation. 

· Standard – Reasonable true owner would know of presence. 

· Mannillo v. Gorski (1969)(p.196): Hostility or mistake? Burden on encroaching party to be sure the true owner has knowledge of encroachment. Court adopts Connecticut doctrine, but says that P fails b/c it wasn't obvious enough. 

· Maine doctrine – Intention of the possessor to claim adversely...essential ingredient. 

· Connecticut doctrine – possession is hostile even though possessor didn't subjectively intend to claim title to what he did not own. 

· If immediately visible, presumed that owner has knowledge. 

Hostile: AP intends to claim the land and treat it as his own. Did AP act like land was his? Did AP intend to hold land to exclusion of others? 

· Permissive possession can become hostile. Reentry after repudiation can demonstrate hostility by tenant. 

· Must put owner on notice. Where user has acted in a manner inconsistent w/true owner's rights, the acts alone might be sufficient to put the true owner on notice. 

· Where land is used in a manner that an owner would use it, there is a presumption that the possession is adverse. 

· See Mannillo above. 

· Carpenter v. Ruperto (1982)(p.204): 

· Knowledge of title defect doesn't preclude necessity of good faith showing. 

· When knows that there is a lack of title and that there is no basis for claim an interest in the property, faith claim cannot be established. 

Exclusive: AP use has to be exclusive of that of the true owner and any other would-be AP. Two people can't AP the same parcel of land (but can split it). 

Under Claim of Right:  Subjective standard that uses mental state of AP. Jurisdictions are split on what mental state meets this requirement. 

· Majority Rule (Conn. Rule): No mental state is required.

· Minority Rule:  Good faith possession is required in order to recover – AP must believe he has a valid claim (Iowa Rule). 

· Maine Rule:  You can only meet the requirement if acting in bad faith – you must intentionally try to AP land. 

· Prof. Helmhotz – if you read enough cases will see good guys win b/c cases are fact specific and judges have a lot of discretion to award title to one who deserves it. 

Color of Title:  Entry under color of title occurs when possessor claims the land under the terms of a written instrument which appears to convey a title but is really invalid or defective. Not necessary to demonstrate AP, but can demonstrate good faith requirement. [W/this get right to whole property, not just portion that you are using.]

· Some states that require good faith may require demonstration that AP was acting under color of title. 

· Can establish hostility. 

D.  Purchase

· Cannot convey a better title to property than the seller possesses. UCC §2-403 (p.154). Policy: Tension exists b/t property interests of true owner and society's desire for commerce. 

· Two exceptions to rule: (1) Seller has a voidable title rather than void (e.g., you found a bracelet and later someone different sold it); (2) Owner has entrusted goods to merchant who deals in these types of goods. 

· Entrusting w/merchant includes delivery and acquiescence in retention of possession

· Intermediary must be a merchant who deals in these goods. Recipient must be a bonafide purchaser. Purchaser must be completely innocent. 

· UCC trying to enhance reliability of commercial sales while shifting risk of loss through fraudulent transfer to owner of goods, who can select merchant. 

CASE: Porter v. Wertz (1979)(p.147): P, original owner of Utrillo painting, sued for damages against D. D assert claim of equitable estoppel for good faith purchase. P gave painting to VM for display. Wertz, at VM's direction, sold painting to gallery. 

· Case turns on whether gallery was a "buyer in the ordinary course of business." Gallery should have verified Wertz's ownership. 

· Rule: Zendman v. Harry Winston – Owner may be estopped from claiming title against a bonified purchaser for value where the owner has clothed the vendor w/possession and other indicia of title. 

· P let VM have possession. Possession w/o more is insufficient to create equitable estoppel. 

E.  Gift

· Rights of Ownership: Right of alienation – to sell (transfer premised on receipt of consideration) or to gift (founded on intent to make a gratuitous transfer). 

· Burden of proof – clear and convincing evidence. 

· 3 elements of inter vivos gifts – Intent, Delivery and Acceptance. 

1. Intent – Intent of the donor to make an irrevocable present transfer. Must intend to pass title. Extrinsic evidence is required.

a. Promise to make a gift in the future is unenforceable absent consideration. 

b. But gift can become possessory in the future. 

2. Delivery – Actual [physical], Constructive or Symbolic.

a. actual – physical delivery

b. constructive – occurs when donor delivers to donee an object that permits donee to gain possession of the subject matter of the gift.

c. symbolic – occurs when donor delivers to the donee some object intended to represent the subject matter of the gift. 

d. Reasons for requirement – ritual, evidentiary (for intent), protective (from oral improvidence). 

e. Constructive delivery exists where evidence of the donation is concrete and undisputed and is to be applied in light of its purposes. If a manual transfer is impractical, some courts will give effect to an informal writing. A sealed instrument like a deed can also be effective. 

3. Acceptance – Right of donee to repudiate the gift. When the gift is of value to donee, the law presumes an acceptance on his part. 

CASE: Gruen v. Gruen (1986)(p.120): Donor may gift a future interest in an item (while retaining LE in painting). Father wrote letter to son gifting him Klimt painting. 

· Traditional Rule: If the intention is to make a testamentary disposition effective only after death, the gift is invalid unless made by will. If donor intends to the "gift" to take effect in the future, it is a nullity and confers no rights on donee. [No future transfers allowed.]

· Correct Test: Whether the maker intended the gift to have no affect until after the maker's death, or whether he intended it to transfer some present interest.

Gifts Causa Mortis: A gift of personal property made by a party in expectation of death, then imminent, and upon the essential condition that the property shall fully belong to the donee in the case the donor dies as expects, so long as not revoked before death. If donor doesn't die, automatically revoked. 

· To constitute a valid gift causa mortis, it must be: 

· Made in view of donor's impending death

· The donor must die of the disorder or peril

· There must be delivery of the thing given

· The donor must be competent to make the gift

· There must be intent on the part of the donor to give the item

· And the donee must accept the gift

· Not favored in the law b/c permits property w/o limit of value to be transferred by mere delivery and when death has closed lips of claimed donor. 

CASE: Foster v. Reiss (1955)(p.128): Turns on delivery considerations. 

· Written note by wife about bank account is not sufficient to meet requirements of delivery. No delivery is effected by written statement of gift. 

· Court notes that resisting effort to extend GCM b/c encroaches on policy embodied by statute of wills. 

· Dissent objected to holding GCM's to a higher standard than intervivos gifts. 

III. The System of Estates in Land

A. Introduction to Estates

1. Basic Feudal Law
· Presumption of land returning to king could be bargained away by granting land to "A and his heirs." "And his heirs" was code for transferring an entire time line. Each new generation had to pay a relief (a form of inheritance tax) in order to take control of the property.

· A can transfer entire timeline to B despite objections from A's heirs. A's heirs don't have any right to control future disposition of the time line, an only have a future interest until A dies. 

· Grant includes words of purchase – describing who it was who took the property being transferred – and words of limitation – describing temporal duration of property grant. 

· Bonds of mutual obligations:

· Services: Attributes of land transaction that were K. E.g., sergeantry, knight service tenures, frankalomoign, socage tenures. 

· Incidents: Anything the law imposes b/c it is a land transaction. Oaths aren't bargainable, the law imposes them. 

· When land was transferred oaths had to be resworn and incidents continued. 

· When no heir, land returns to king – escheats. When grantee is not of age, part of a wardship. 

· Subinfuedation – dividing the land grant from the king (his action of granting is infuedation). 

· Subinfuedation v. Substitution: No transfer tax for subinfeudation. 

· When sell land, formally a subinfeudation, but T only has to provide a "leap, a puff and a fart." So Lord keeps incidents and right to receive services (which are worthless). Still considered a landholder b/c haven't substituted a possossor.

· Seignory – right to receives services from subinfuedation. 

· In 1290 market pressures eliminated transfer tax. But right to subinfeudate was also abolished. 

· Partial substitution (divided ownership), can't monitor if new owners provide necessary services, so you only owe your share. 

2. White: Modern Premises Regarding Conveyance of Property

· White v. Brown (1977)(p.244)

· There is a presumption for conveying away the entire timeline.

· A party can carve out temporal limits if he wishes, but that must be clearly state where it occurs. [SC is the only state that requires "magic words."]

· Grantor cannot restrict future alienability of property – can't say this land can never be sold. 

· A party can make a side agreement regarding transferability in k law and can collect damages, but can't limit transferability of FIs. 

3. Definition of Terms

· Present interest (PPI) – right to use property at the present time.

· Future interest (FI) – an interest which exits in the present, and is entitled to legal protection, but which will not convey a present interest until some point in the future. 

· Reversion – when you convey away a lesser estate than you possess. 

· If you convey away an entire estate but that conveyance is defeasible, you keep a possibility of reverter (POR) or a right of entry (ROE). 

Ways of Measure Temporal Duration

· Fee simple (FS) – potentially infinite conveyance

· Life estate (LE) – measured by the duration of a given person's lifetime

· Tenancy, term of years – indicates a conveyance for any measurable finite amount of time

	Estates in Land (chart)

	

	Freehold Estates

	Present Interest
	Words to Create at CL
	FI in Grantor
	FI in 3rd Person

	Fee simple absolute (FS/FSA)
	"and his heirs"
	None
	None

	Fee simple determinable (FSD)
	"so long as"; "while"; "during"
	POR
	Executory interests

	Fee simple subject to condition subsequent (FSSCS)
	"provided that"; "on condition"; "but if"
	ROE for condition broken or power of termination
	Executory interests

	Life estate (LE)
	"for life"
	Reversion
	Remainders; Executory interests

	Non-Freehold Estates

	Term for years
	"for ___ years"
	Reversion
	Remainders; Executory interests

	Tenancy at will
	"at will"
	Reversion
	Remainders; Executory interest

	Periodic tenancy
	e.g., month to month
	Reversion
	Remainders; Executory interest


B.  The Concept of a Fee

· Fee Simple (FS) – name given to a kind of present ownership which the law recognizes as possessing free transferability (alienability) and potentially infinite ownership. 

· Fee Simple Absolute (FSA) – Ownership of every conceivable timeline. 

· Modern exceptions/limits: Will, escheat, eminent domain, taxes, zoning, etc. 

· Fee Tail – No longer exists. "And the heirs of his/her body." Could only transfer possessory rights for that generation only – had to stay w/in linage (after, escheats). Did not promote transferability. 

· Fee Simple Defeasible – Ownership of one possible timeline; grantee doesn't possess all future timelines. 

· Fee Simple Determinable (FSD) – Linguistically flows out of the grant. 

· Words: "to A so long as..."; "to A until..."; "to A while..."

· Creates a FI in grantor ( possibility of reverter (POR). When A violated condition, grantor immediate has a present interest, no legal action necessary. 

· Fee Simple Subject to Condition Subsequent (FSSCS) – A defeasible fee that leaves grantor w/ROE for broken condition -  a right that can only be exercised by some action on part of grantor. (Not automatic PPI in grantor.)

· Linguistically set off from grant as if an afterthought. E.g., "provided that"; "on condition that"; "but if". 

· In many jurisdictions as ROE is not transferable – in Illinois can only be transferred through law of intestacies. Exception to Illinois rule, can release ROE to holder of PPI. 

· Time w/in which grantor has to act on ROE varies from state to state. 

· SofF and SoL both apply in case of exercising ROE. 

· Grammar – Phrased like an afterthought; requires a breathe/a pause. Not part of same natural expression. 

· Fee Simple Subject to Executory Interest (FSSEI) – a grant which creates a future interest in a 3rd party who is not the grantor. 

· Upon the happening of an event, the fee simple is divested and transferred to a 3rd party.

· An executory interest always operates automatically like POR. There is no way to create ROE for a 3rd party. 

· Way around this – FI's gain their names and characteristics at the time of creation, so if you are in a state that allows ROE transfer, then transfer it to 3rd party. 

· Limitations: If condition is contrary to public policy, then not allowed. Subject to Rule Against Perpetuities. Can't prohibit transferability of land. External limitations – even FSA can come to end by exogenous acts (e.g., failure to pay taxes). 

CASE: Mahrenholz v. County Board of School (1981)(p.256): Huttons convey land to school to be "used for school purposes only; otherwise to revert to grantors herein" ( defeasible fee simple. 

· Q: What type of defeasible fee simple? FSD for POR or FSSCS for ROE? 

· In Illinois, POR/ROE can't be transformed during their lives – can't be transferred by will or intervivos conveyances. Can inherit reversion, and can give to present user – "doctrine of merging." 

· Court noted that "A grantor should give a fee simple determinable if he intends to give property for so long as it is needed for the purposes for which it is given and no longer, but he should employ a fee simple SCS if he intends to compel compliance w/a condition by penalty of a forfeiture." 

· Court found a FSD was created, the language "this land to be used for school purposes only" is an example of a grant which contains a limitation w/in the granting clause. 

· If condition was broken and Harry then transferred it, then Mahrenholz has FSA. See, if Harry had ROE, then can't transfer it, but if had POR, then automatically has FSA. [ROE and POR can only be transferred to person w/PPI in Illinois.] 

· Upon a grant of exclusive use, followed by an express provision for reverter when the use ceases, courts agree that a FSD, rather than a FSSCS is created. Huttons only intended to give land to school only as long as it was needed and no longer – suggests a limited grant.

· Example of a grant which contains a limitation w/in the granting clause. "This land to be used for school purposes only."  

· Use of word "revert" indicates that grantor wants it returned when school is done w/it, not a full grant subject to a condition. 

· Where the terms of an instrument are ambiguous whether the grantee has a FSD or a FSSCS subject to ROE, the courts tend to presume the latter was created. [Jurisdictions presume this b/c it's a less dramatic grant and more flexible.]
· A FSD is a limited grant; FSSCS is an absolute grant to which a condition is applied.
· Limitations: (1) Some jurisdictions have enacted statutes which terminate POR and ROE where holders of interests fail to file periodically expressing their intention to enforce their right. (2) In some states actions to enforce such rights are barred unless brought w/in a fixed period after the defeasible fee is created. 
· Legal Properties of FIs: 
· Reversion
· Possibility of Reverter
· Right of Entry
· Every future interest has a temporal duration
· FIRST NAME (FI label) LAST NAME (PI name it will have when becomes possessory)
· POR v. ROE matters b/c of SoLs!
· IN FSD, any $ from estate when condition violated is accrued for grantor. In FSSCS, grantee continues to keep $ until future interest matures into PPI. 
· NOTE: In most jurisdictions POR and ROE are alienable, devisable and descendable. 
Rs §14 – Estate in Fee Simple: Estate which has a duration that is:

i. Potentially infinite

ii. Terminable upon an event which is certain to occur but is not certain to occur w/in a fixed or computable period of time or w/in the duration of a specified life/lives.

C. The Life Estate, The Reversion, and the Problem of Waste

1. Life Estate

· An estate whose duration is limited to the life of the party holding it or the life of some other person. E.g., "To A for life." 

· Rule: Grantor keeps a reverter when carves LE out of FSA. 

· Construction: 

· Whose life is it for? Need to specify – can be for someone other than beneficiary. Life estate per autre vie (per another's life). Can't be an animal's life. 

· Default rule is recipient's life. 

· Can use more than one person (a group), but there is a reasonable limit on the # of people you can have. 

· Terminates at A's death and therefore is not devisable or descendable, but it is alienable – but not for a period longer than A's life. 

· Types of LE: All defeasibility concepts work for LEs and tenancies. 

1. Determinable

2. Subject to condition subsequent

3. Subject to executory interest

· Reversion acts like POR – magically becomes PPI when LE is over. If you want ROE, must specify. 

· If a LE carves out a LE for someone else, keeps FI – called a reversion (even though not jumping hierarchy). If defeasibility LE, original LE can have a POR or ROE. 

2. Reversion

· FI that the grantor keeps upon conveying away a lesser estate than he has. E.g., FSA grantor conveys a LE.

· Lawson definition: Any FI in a grantor which is not a POR or ROE. [E.g., give out string of LE and since doesn't follow FS, then grantor keeps reversion.]

· You can only transfer as much of an interest as you have. 

· When a simultaneous POR and reversion (LE determinable), convention of law is to fold them together and call them a reversion. 

NOTE: Law will imply necessary FI to fill out entire timeline. Do not need to specify reversion, it is presumed. Reversion become possessory automatically. Interests can change their names from passage of time and happing of events (E.g., future interests can change names!).  Reversion do not change their names by being sold, given away or inherited. Grantor keeps R, POR, ROE. Future interest get their names at the moment of creation. Names can change w/passage of time, but NOT when transferred. 

3. Waste

· Doctrine of Waste: If intentionally harm the land, the law is prepared to terminate your estate. 

· There is always the theoretical possibility that the grantor gets back estate if being wasted. But this doesn't effect interest terminology. 

· Holder of a PI is subject to a reasonableness standard. 

· Definitions:

1. Voluntary/Affirmative waste – affirmative act that actually causes permanent injury to the property and thereby devalues a FI.

2. Permissive waste – failure of a legal duty to protect a FI. E.g., failure to maintain a bldg on the property. 

3. Ameliorate waste – changing property, but increasing the value, Melms. This waste is actionable where the grantor intended to pass the land w/a specific building to the remainder holder and the alteration makes this impossible. [Default rule – grantors want value to pass on, not necessarily the structure; need to write it in.]

· FI holders can recover damages for voluntary and permissive waste. In certain states they may recover treble damages or cause PP's estate to be forfeited (it is not possible to forfeit a fee simple for waste). Courts may enjoy PP from committing future waste. 

· Not all FI are equal. The likelihood of a FI becoming possessory directly affects likelihood of receiving damages. 

· Can enjoin a threatened waste. 

· Posner: The law of waste has been largely supplanted by more efficient method of administering property – the trust. By placing property in a trust, the grantor can split the beneficial interest anyway he wants w/o worrying about divided interest. Trustee will manage property as a unit, maximizing its value and allocating among beneficiaries. 

· Problems: How to measure damages. Whether it's wasteful is discretionary – depends on land use, and types of present and future interests involved. 

· Failure to pay property tax is actionable and government will resell land as FSA.

CASE: Melms v. Past Brewing Co. (1899)(p.277): Destruction of a residential bldg increased value of the property – not actionable as waste. 

· CL rule was that if alteration substantially altered the nature and character of the property and the uses to which it could be put, could be actionable. 

· Holding: In absence of a K (express or implied) to use property for a specified purpose, a radical and permanent change of surrounding conditions is a controlling consideration upon question of whether a physical change constitutes waste. 

D. Future Interests in Transferees: Remainders and Executory Interests

***Always classify interest in order they were written.

1. Remainders

· Definition: A FI limited in favor of a transferee in such a manner that it can become a present interest upon expiration of all prior interests simultaneously created and cannot divest any interest except an interest left in the transfer. FI created in transferee that is capable of becoming possessory on natural termination of prior estate created by the same instrument. 

· Conditions:

1) Must be granted to a 3rd party.

2) Must be capable of becoming possessory immediately after prior interest expires. No delay b/t expiration and possession. 

a) Not a remainder if "To A for A's life, then one day later to B and B's heirs." 

3) Cannot divest a prior interest. Divesting occurs when 2nd interest "snatches" away the property from the first interest b/c it has run it's course. Condition must be part of the life span of the estate, not an afterthought. DOES NOT "SNATCH." All EIs "snatch." 

a) "To A for A's life, but if B gets married, then to B." Depends on how you read this. If B can swoop in as soon as married, then not a remainder. IF B's getting married just means can claim property after A's LE, then it's a remainder. 

b) "To A for A's life, then to B" = OK

c) NOTE: Generally only in LE, term of yrs, or fee tail can be PP estate on whose heels the remainder interest follows. These PP estates terminate on the happening of a limitation (inherent in the estate create – i.e, LE inherently terminate on death of someone), whereas other PP estates terminate on the happening of a condition – which was perceived as being attached to the estate.

d) "To A for A's life so long as B doesn't pass the bar, and if B passes the bar, then to B and his heirs." Is OKAY b/c if B passes the bar, it's the natural expiration of A's estate. 

e) USE GRAMMER! If it comes after the LE grant grammar-wise, then not built in and not a vested remainder.  

4) Cannot follow a fee simple of any kind.

a) "To A so long as no booze is sold on the property, and if booze is sold, then to B." Not a remainder b/c it follows a fee simple, so it's an executory interest ( FSSEI.

b) Some jurisdictions will allow you to circumvent this restriction by saying "To A for A's life. I (the grantor) grant by reversion in B." 

5) NOTE: Must also be created in the same instrument that is creating the preceding estate.

· Vested Remainder (sometimes called the indefeasibly vested remainder).

· Definition: A remainder limited in favor of a born or ascertained person(s) where the person (or their transferees, heirs, or devisees) are "certain to acquire a present interest at some time in the future, and are also certain to be entitled to retain permanently thereafter the present interest is so acquired – in all events the interest will become possessory. Not subject to condition precedent. 

· Conditions:

1) Must be a remainder

2) Recipient of remainder must be ascertainable at time the grant is given.

a) "To A for A's life, then to A's heirs." No one meets this definition, b/c if A is still alive then his heirs aren't ascertainable.

b) "To A for A's life, then to B's children." This is OK if B has any children. But you can't create an interest in no one. (Fetus is regarded as a person from the point of conception.)

3) Must not be subject to any condition precedent other than the end of prior estate. Cannot divest a prior interest. Remainder "waits patiently for prior possessory interest to run it's course." THINK GRAMMAR! If there is a pause, then probably a VRM. 

a) "To A for A's life, then to B." OKAY

b) "To A for A's life, then to B if she gets married before A dies." NOT OK b/c there is a condition precedent.

c) "To A for A's life, or until B gets married, then to B." Not a condition precedent, so OKAY. 

· Three types:

1) Indefeasibly vested – Once remainder becomes a PI, it will live out its life undisturbed. No further conditions on it remain. Nothing to snatch it away. E.g., "To A for life, then to B for life." No more conditions or FIs. 

2) Vested Remainder Subject to Divestment (or subject to EI) – Subject to being divested by a condition subsequent or subject to divestment by an internal limitation. E.g., " To A for A's life, then to B, but if C gets married, then to C" (condition subsequent). "To A for A's life, then to B for B's life, then to C and his heirs" (inherent limitation). 

· Dos NOT work if there is a condition precedent. Condition precedent if part of grant, e.g., "so long as." E.g., "To A for A's life, then to B and his heirs if B passes the bar." Passing the bar is a condition precedent to B taking the estate. 

· E.g., "To A for his life, then to B and his heirs, but if C passes the bar, then to C and his heirs." No condition precedent, so B's vested remainder is subject to divestment – this describes the timeline. [C's future interest is an executory interest b/c it comes after a fee simple and snatches away from B.]

3) Vested Remainder Subject to Open (also known as vested remainder subject to partial divestment) – A remainder limited in favor of a class – a class of persons collectively described.

· Holder of interest is a class, and at lease one person meets the class requirement at the time the grant becomes effective, and the class can increase. "To A for A's life, then to B's children." 

· NOTE: Once a class closes, no new members can join. When A dies, only B's living kids can take possession. No new kids after A's death can join. 

· The class gift is vested if: (1) there is at least one living member of the class and (2) there are no unmet conditions precedent attached to gift. If a class is closed and (1) and (2) are satisfied, then remainder is an indefeasibly vested remainder in a class of persons. Interest of class member is alienable, deviseable, and descendable. 

· Rule of Convenience – rule of judicial construction and can give way to a contrary interest. A class closes whenever any member of the class is entitled to demand possession of his or her shares. A remainderman is entitled to demand possession of his shares when the preceding possessory estate has terminated and there are no conditions precedent outstanding w/respect to the person who can make the demand. 

4) Subject to complete divestment – a remainder limited in favor of a born or ascertained person or in a class that is vested subject to open, but is subject to the occurrence or nonoccurrence of a condition subsequent. 

· Condition Subsequent Distinguished:

· If the conditional element is incorporated into the description of, or into the gift to the person taking the remainder, then the remainder is contingent. 

· But if, after the words giving a vested interest, a clause is added divesting it, the remainder is vested. 

· If the instrument is ambiguous, the law favors a vested construction, b/c under CL a vested interest was alienable, but a contingent remainder was not. 

· Contingent Remainders – An interest that may or may not become possessory. A contingent remainder is a remainder limited in favor of (1) an unborn person (2) an unascertained person (3) a person who is either born or ascertained but whose interest is subject to the nonoccurrence or occurrence of a condition precedent. Basically if either: (a) subject to condition precedent other than natural termination of preceding estate, or (b) created in unascertained person. Generally they are alienable and they are deviseable and descendable unless conditioned (expressly or implied) on survivorship. 

1) Question – Is the remainder beneficiary a defined person or persons?  Interest in an unascertained person. "To A for A's life, then to A's children" and A has no children when grant becomes effective.

2) Subject to condition precedent. "To A for life, then to B if B marries C" and B has married C when grant becomes effective.

3) Note: Contingent remainders will not stay contingent indefinitely – they will vest w/the passage of time and events.

2. Executory Interests

· NO LEGAL DISTINCITION B/T TYPES

· Definition: Any future interest in transferee that isn't a remainder.

· Must divest another grantee's interest, conditioned upon the occurrence of some event. 

· Divests the grantor, based on a limitation favoring the grantee. 

· Shifting Executory Interest – A future interest created in a transferee that in order to become possessory must, upon the occurrence or nonoccurrence of an event, divest a present interest of another transferee entitled to a present interest or a vested interest of another transferee. 

· Terminates upon the happening of a condition rather than a limitation (since the preceding estate must be an estate that is divested). 

· Vests when the interest becomes possessory. 

· E.g., If O conveys Blackacre to "A for A's life and upon A's death to B and his heirs, but if C marries D, then to D and her heirs." D has a shifting executory interest. D's interest divests B's vested remainder subject to divestment. 

· Springing Executory Interest – A future interest limited in favor of a transferee that in order to become possessory must divest the transferor of a retained interest after some period of time during which there is no transferee entitled to a present interest. 

· Either must be an interest following an interest defined by a period of time, or if it's a LE, then there must be a gap of at least one day. 

· If it immediately follows a LE, then FI is NOT springing. 

· Vests when it becomes possessory or becomes a vested remainder. 

· E.g., "To A upon her marriage" she has a springing executory interest which, if it ever becomes possessory, will divest grantor of his interest. 

· If there is a "gap" b/t LE and FI, the FI is a springing executory interest. 

· Important Exception:

· If the grant reads "To A one yr from now" you would think that grants grantor a one yr tenancy and A has a remainder in FSA.

· NO! When one is creating an in futuro interest, it is called an EI and the grantor's interest is fee simple!

3. Why Classifications Matter

· Alienability – At CL, vested remainders were alienable, while contingent remainders were not. Most US jurisdictions hold that both are alienable. Where inalienable, creditors of the holder of contingent remainder may not be able to reach that interest in satisfaction of their claims.

· Inheritability – At CL, both vested and contingent remainders were inheritable, unless the nature of the contingency was such that the interest terminated at the death of the contingent remaindermen. 

· Acceleration – The possession of a vested remainder accelerates if preceding life estate prematurely terminates, whereas a contingent remainder will ordinarily not accelerate upon the premature termination of a preceding estate. 

· Destructability – At CL, contingent remainders were destructible. Neither vested remainders nor EI were destructible. 

· Rule Against Perpetuities – Indefeasibly vested remainders and vested remainders in an individual or a class which is closed from the moment of its creation or which are subject to complete divestment are not subject to the Rule. On the other hand, vested remainders subject to open, contingent remainders and EI are subject to the rule. 

4. Rule of Destructibility

· If a contingent remainder did not vest before, or at the time of, the termination of the preceding interest, it was destroyed and property returned to grantor. Remainder interest was forever destroyed.

· A contingent remainder is destroyed when preceding (or particular) estate is destroyed/determined before remainder vests. 

· If a LE and next vested interest come into same hands, they are merged to give life tenant a fee simple. When both the doctrine of merger and rule of destructibility applied, if a LE and next vested estate come into same hands, all outstanding contingent remainders are destroyed. 

· E.g., if O conveys to A for life and upon A's death to A's children who survive A. A's kids have contingent remainder. If O dies leaving A his sole heir, A now has O's reversion and they would destroy kids' contingent remainder. 

· But if LE and next vested estate were created simultaneously in the same person, contingent remainder wasn't destroyed. 

· Rule only survives in Florida. 

Rule in Shelley's Case

· If grantor conveys a LE to A and by the same instrument purports to create a remainder in A's heirs, the remainder is a fee simple in A. Both estates must be legal estates or both equitable.

· E.g., To A for life and upon A's death to A's heirs. A has a LE and a remainder. Per doctrine of merger, both estates merge and A has a fee simple absolute. 

· DON'T NEED TO KNOW THIS.
Doctrine of Worthier Title

· Inter vivos – a conveyance of the remainder or EI to the heirs of grantor was void and the grantor retained the reversion. E.g., To A for A's life and upon A's death to grantor's heirs. 

· DON’T NEED TO KNOW THIS.

· Under the early common-law rule known as "the worthier title doctrine", where a devise to an heir is the same as that which the law would give him if there were no will, the heir may take by descent.  Although there are decisions to the contrary, it is generally held that the rule, being grounded in the feudal law, applies only to land; and it applies only where the share given to an heir in a will is neither larger nor smaller than the share he would have taken had the testator died intestate. It is a rule of law, not a rule of construction.
E. Rule Against Perpetuities

1. Generally

· Definition: "No interest is good unless it must vest, if at all, not later than 21 yrs after some life in being at the creation of the interest." 

· Vest = (1) ascertainable beneficiary; (2) can't have a condition precedent other than the prior possessory estate running out. 

· Most future interests: (1) become possessory; (2) become a FI not on "hit list"; or (3) definitively fail to vest – fizzle out. 

· Hit List: EIs, CRMs, VRMs subject to open. 

· Justification:

1) RAP provides an adjustment or balance b/t the desire of the current owner of property to prolong indefinitely into the future his control over the devolution and use thereof v. the desire of the person who will in future become owner of the affected land to be free of the dead hand.

2) RAP contributes to the probable utilization of wealth of society.

3) RAP aids in keeping the property responsive to the meeting of the exigencies of the current owners.

· Developed from law's deep hostility towards restraints on transferability. Seeks to remove remote contingencies which hinder transferability. 

· Applies to: contingent remainders, executory interests, and vested remainders subject to open. 

** POR and ROE are not covered!

2. What the Rule Wants to Happen

· Vest – FI become present possessory or become an OK FI w/in prescribed time. 

· E.g., To A for life, then to B and his heirs if B gets married before A dies. LE followed by a contingent remainder. If B gets married before A dies, then the remainder vests indefeasibly. 

· E.g., To A for life, then to B's children and their heirs. Contingent remainder b/c heirs are unascertainable – if B has a kid, FI becomes a vested remainder subject to open and then when B dies class closes and becomes a remainder vested indefeasibly.

· Definitively Fails to Vest – Interest to be extinguished completely. 

· Executory Interests: no interest is good unless the contingencies the law worries about disappear – if condition happens or it doesn't or if uncertainty disappears. 

· E.g. To A for A's life, but if anytime in the next 10 yrs B gets married, then to B. If B doesn't get married w/in 10 yrs, it's over. 

· Contingent Remainders
· E.g., To A for A's life, then to B's kids. If during A's life B gives birth to C, then it is a vested remainder subject to open. If B dies, the class is closed so OK. 

3. When the Rule Wants it to Happen

· Starting from the moment the grant becomes effective, w/in 21 yrs and 9 months of the life span of a person involved w/the grant (modern statutes say wait 21 yrs and then look to find a person). 

· Some courts take approach b/t strict and wait-and-see by refashioning non-vested interests that otherwise would fail to vest or fail too remotely in order to assure their timely vesting or failing under RAP.

· Must be able to guarantee issues are resolved w/in time period. Need to know from moment of grant effect that FI are consistent w/RAP. 

· Who is the Group?

· B/c you have to consider all timelines, you have to be sure this stuff will happen, even if all lifespans die out the day after the grant becomes effective. For this reason, you must have a reasonable # of lives to take into consideration.

· Validating life: All you need is one. You must be able to point to any person 21 yrs after whose death the FI will definitely fizzle, vest or turn into acceptable FI. If there is no validating life, then RAP violation. 

· Measuring lives: Always at least one. These you need to think about. When looking for measuring lives: Only those alive when grant takes effect.

· Take grant beneficiaries (assuming the are living persons).

· Take persons who affect identities of beneficiaries.

· Take persons who can affect condition precedent. Focuses on 2nd half of contingent remainder problem and EI problem, when there is the snatching problem. 

· E.g., To A for life, then to B is the Cubs ever win in WS. Cubs is an unmanageable group.

· E.g., To A for life, then to B if C and D get married. C and D are measuring lives. 

· Take persons who can affect vesting in possession.

· E.g., To A so long as C and D don't get married, but if they do get married then to B. 

· Once you have assembled all measuring lives, you need to be able to guarantee that w/in 21 yrs of everyone's death will fizzle, change to ok, or become possessory.

· Where condition is not tied to actions of specific identifiable people, then interest is invalid unless 21 yr time limit is included.

· E.g., To A and his heirs so long as no booze is sold, but if booze is sold [w/in 21 yrs], then to C and his heirs. 

· How does interest violate the rules? 

· If remotely possible that interest won't have become possessory, disappeared or become a vested remainder w/in the time limit, the Rule is violated. 

· Classic grant that violates RAP: Defeasible fee simple followed by 3rd party executory interest and defeasible event not timed to anyone's lifetime ( virtually certain to violate rule. 

· E.g., TO A and his heirs so long as no booze is sold, then to B and his heirs. 

· What to do if there is a violation? Eradicate the offending FI, effective from time of creation of the grant; has different effect on different grants – 

· For above example, leaves A w/fee simple determinable, w/possibility of reverter in grantor. Violation will create a fee simple absolute in grantor. 

CASE: Conn. Bank and Trust (1978)(p.315): T by will to my children for their lives, then to my grandchildren for their lives and upon the death of the survivor of my children and grandchildren equally to my great-grandchildren. 

· T by will to by children for their lives. PI = LE held jointly be kids. Okay w/RAP.

· Then to my grandchildren for their lives. FI = vested remainder subject to open.

· Measuring lives:

· Beneficiaries: 3 kids, 5 grandkids, any great-grandkids. 

· Those that can affect – already included.

· No condition precedent

· Vesting – N/A

· We can guarantee that when all 3 kids die, that the class of grandkids will die. Thus, 3 kids are validating lives, b/c w/in 21 yrs of their death, the class will close.

· And upon the death of the survivor of my kids and grandkids equally to my great-grandkids. 

· FI in FSA but b/c no great-grandkids right now, there is a contingent remainder. 

· Any circumstance where class won't close after all these people die and 21 yrs? YES. If one yr after testator dies, another grandkid is born, then even after all the children and grandchildren 1-5 die, grandchild 6 could produce another great-grand kid. Violates RAP.

· Grandchildren can't be "lives in being" for RAP if can be added to. 

· Provision for grandkids fails too b/c remainder is void and purpose was to preserve estate for great-grankids??

· POR and ROE aren't subject to RAP, but...

· To A but if booze is sold, then to B. Violates rule, strike out everything after A.

· To A so long as no booze is sold, then to B. Violates rule, strike out "then to B." Now you have a PI w/a POR. 

· What if grantor really wants to create a fee simple defeasible w/the transferee? 

· Too bad, can't do it directly. But you can create a FS determinable, keep POR and then grant POR to transferee. 

· Some statutory restrictions on how long POR can hang out there, but jurisdictions w/o statutory it's okay.

· If it's a will, more difficult. "To A so long as no booze is sold on property w/in 21 yrs of the death of the last of (include set of parties)." 

· What about options? If you have an option to purchase land in X yrs and X is longer than 21 yrs and RAP applies, option is invalid. Jurisdictions are split if RAP applies to options. 

CASE: Hansen v. Stoecker (1985)(p.324) – adoption of wait-and-see.

· Cy pres – judicial power to reform interests

· Wait-and-see – period of perpetuities measured by actual rather than possible events. Shall not be measured by life whose continuance does not have a casual relationship to the vesting or failure of the interest. 

· Reasons for wait-and-see – b/c traditional approach voids reasonable limitations that would vest w/in period of perpetuities. 

Problem: Establish present and future interests.

1. People measuring lives 

2. People who can affect identities

3. People who can affect in a direct causal relationship the condition

· As soon as can imagine a scenario where after 21 yrs the FI remains uncertain, then that FI is struck out. 

Rule of Convenience – if one member is capable of taking possession, close class. E.g., To A for A's life, then to A's grandchildren. A has one grandchild – whose interest is a vested remainder subject to open. When A's LE terminates, just close class. 

IV. Cotenancies

A. Joint Tenancies and Tenancies in Common

1. Nature of Co-Tenancies

· Definition – A cotenancy is a tenancy by several distinct titles but by unity of possession, or any joint ownership or common interest w/its grantor. The term includes joint tenancies and tenancies in common. 

· Rights of Property Ownership – use, disposition, and possession.

· Co-tenancy – ownership of same exact piece of land at the same time. Regardless of your share in the land, each co-owner gets unrestricted, absolute 100% full use of the property at all times. If, however, the land is sold, the profits of the sale are divided based on % ownership. 

· Ownership of land is viewed differently in matters of use than in matters of transferability.

· Parties can K to resolve any disputes in use of land, preferably prior to creating cotenancy. 

· Each co-tenant has undivided interest in the whole. 

CASE: Cummings v. Anderson (1980)(p.332) Right of co-tenants as b/t themselves. Can abandon your co-tenancy, but requires strong showing. 
2. Joint Tenancies

· Four unities test – JT w/right of survivorship were persons having a concurrent interest in property who satisfied test. 

· In some states, statutes have either abolished or modified the four unities test relating to JT. 

1) Time: JT acquired their concurrent interests at the same time

2) Title: JT acquire their concurrent interests under same instrument. Transactional unity.

3) Interest: Each JT had an identical % share of concurrent estate. Equal financial interest.

4) Possession: Each JT had an identical share respecting duration, quality and right to possession. Same durational interest (e.g., LE or FSA). 

· If 2 or more persons are JT w/right of survivorship, then, unless the tenancy was severed, the surviving JT would own entire property in fee simple. B/c JT who predeceased survivor had an interest that was devisable or descendable. 

· During JT w/right to survivorship, each JT has an alienable interest. If right to alienate is exercised, JT is severed and it is converted into a tenancy in common. 

· Effect of a severance is to terminate the right of survivorship w/respect to the part that was severed. 

· Most effective way to create JT ( "A and B as joint tenants w/right of survivorship and not as tenants in common." 

· Divorce decrees don't necessarily sever JT unless going to sell property.

3. Tenancies in Common

· TICs need not necessarily have an equal interest in the property, although ordinarily they will. % of ownership has nothing to do w/right of possession. All share equal right of possession and enjoyment of entire parcel. 

· When co-owner dies, that co-owner's interest in the property passes like any other piece of property a person owns. 

· Relationship b/t Co-Tenants: Not responsible to each other for waste. 

4. Difference Between Tenancies in Common and Joint Tenancies

· So long as co-owners are alive, there is no difference b/t TIC and JT.

· Presumption for TIC. To create JT, must meet above 4 requirements. 

· In a JT, when one co-owner dies, their interest does NOT pass to anyone. It doesn’t pass to other co-owners, it just vanishes and is swallowed up by other co-owners' interest to fill the void of ownership. 

· BUT, in TIC, passes like anything else. 

· Hoover v. Smith: VA via statute required that intent for JT be made manifest. Usually required at CL anyway – magic words AND 4 requirements. 

· Mj difference is that TIC is devisable and descendable, whereas JT interest passes automatically to last survivor. 

5. Ways to Terminate a Co-Tenancy

· Voluntary Partition – physically carve up land into discrete separate unites and they each own parcel in fee simple absolute. Converts either TIC or JT into separate ownership properties (not always possible w/o destroying it.). 

· Arrangement must be mutually acceptable. Parties will exchange deeds setting off to each co-tenant from the parcel they own separate parcels in which only one of them has an interest. 

· Involuntary Partitioning and Accounting – if the parties can't agree on a partition, the court will do an accounting and take account of all that has happened during co-tenancy but has not yet been resolved. Three types of expenditures a co-tenant might have made:

· Carrying Costs – taxes, mortgage, insurance. Anything necessary to maintain possession of the property. Court will award compensation in accounting. Can recover separately in an action for contribution, prior to an accounting, forcing co-tenant to pay their share.

· Repair – if necessary, maybe the court would allow recovery. Court only recognizes necessary and reasonable repairs. 

· Improvement – to enhance property value; will be accounted for if they were an improvement – you will be compensated for value of the improvements, not cash outlay. 

· Problems w/Partition:

· Land cannot always be divided equally – one portion might have all the valuable stuff. 

· Zoning laws may destroy the value of the land if it is partitioned b/c they may prohibit construction on smaller parcels.

· What to do?

· Divide equally

· Divide and satisfy inequities of division w/side payments ( owelty
· Sell property and then divide up proceeds, especially if sub-division would decrease overall value of land. 

· Sometimes parties will divide up land unequally for fairness – parties end up w/land consistent w/what they have done w/it.

· Ouster – you cannot prevent the other co-tenant from his 100% use and possession right. If you do an affirmative act to prevent another tenant from exercising his rights, then other tenant can collect reasonable fair rental value from user. 

· Also co-tenant gets pro rata share of any profits from 3rd party use of land. 

6. Rights of Disposition and Severance Relating to Joint Tenancies

· Sale – One JT can sell 100% rights of possession and 50% financial interest. This terminates the JT. 

· E.g., If A, B and C are JTs and C sells interest to D, then A and B remain JTs, but D is only TIC. When B dies, A's interest expands 2/3 and he is TIC w/D. 

· Lease – If you have a JT and someone leases an interest, jurisdictions are split as to whether it acts to sever JT and convert into TIC.

· California Rule – Lease does not act as a severance b/c parties may not intend to give up JT when leasing.

· Tenhet v. Boswell – when JT leases a property to a 3rd party and then dies, the lease terminates. B/c a JT can only be created by expressed intent, mere leasing of property doesn't negate that intent. 

· Maryland Rule – Lease does act to sever b/c there is no longer a unity of possession and therefore the conditions for JT are not longer met. Lessor doesn't have a present interest anymore...

· Mortgages – Two concepts: (1) transforming ownership to lender and buying it back over time. (2) you still own the land and mortgager has a financial interest in the property (lien). Jurisdictions are split.

· Title Theory States – JT is severed b/c mortgaging party is essentially selling the property to the lender and then slowly buying it back. If JT is severed, then both parties possess TIC, and when party dies his share of property (w/mortgage attached) passes to the heir. 

· Lien Theory States – JT is not severed if mortgage is viewed as placing property as collateral for a loan and ownership doesn't change. When party w/the mortgage dies that interest and the attached mortgage vanishes. Formulistic rationale that unities are intact. 

· Lender has to make sure all JTs sign the mortgage so if original party dies can still collect on others.

· Bankruptcy – if you have a JT, and you go bankrupt and your property is taken, is JT severed? Total mess.

CASE: Swartzbaugh v. Sampson (1936)(supplement): trees v. boxing pavilion. 

· Can husband lease property w/o wife's permission. Court says yes b/c has the absolute right to use the property. Lease if valid b/c transfers 100% use right of JT to someone else for a fee.

CASE: Tenhent v. Boswell (1976)(p.341): Lease does not automatically convert a JT to a TIC.

· In Alexander v. Boyer (p.345), Maryland says since there is no unity of possession, then JT is severed. 

· California says unless JT not severed unless the parties intended it. 
Claims for Rent

· Rent claim – co-tenants have immediate clam for their portion of the rent. Can't ask for share of reasonable rent, just rent husband is receiving. 

· A JT who does not join in a lease is not bound by its terms and can recover from the lessee the reasonable value of the use and enjoyment of his share of the estate if lessee refuses him his right of moiety of the estate. 

· Neither a JT nor a TIC can do any act to the prejudice of his co-tenants in their estate. This is settled law, hence a conveyance by one tenant of a parcel of a general tract is inoperative to impair any rights of his co-tenants. 

· If party puts up oil well, no recovery of co-tenants – recovery only if profit from land arises out a lease.

· Technically, law of waste doesn't apply to co-tenants. 

V. Landlord-Tenant Law

A. Introduction

1. The Nature of the Leasehold Estate

· Lease of Property: 

· Conveys an interest in property – when you lease out your property you can retain a reversion or ROE.

· Also a K – (K requirements)(often dominates field)

· Complexity stems from fact that K law and property law would decide things differently.

A) Four Kinds of Tenancies

· Tenancy for a Term of Years: Lease for any fixed or computable period of time, with fixed beginning and ending dates, although lease may contain a condition which will terminate the lease prior to the set date (e.g., non-payment of rent). Automatically expires at midnight. 

· Some states limit maximum length of leases (20-100 yrs); effect of longer lease varies by jurisdiction – some invalidate the entire lease, others limit it to maximum allocated by state.

· Notice required: None except as specified by lease.

· Unless the lease provides otherwise, a tenancy for a term of yrs is alienable, devisable and descendable. 

· Periodic Tenancy: Tenancy w/definite duration that renews automatically unless proper notice is given by either landlord or tenant. At end of the term comes automatic renewal in the absence of notice.

· NOTE: At CL, periodic tenancies required renewal one period in advance of desired termination, however, 6 months max no matter what duration. States have shortened notice requirements for yr leases or longer. 

· Notice must be received by party to whom it is delivered no later than the last day of the period. 

· Death isn't notice. 

· Tenancy at Will: Tenancy of potentially infinite duration which could be terminated at any time by either party w/o notice at CL. Death is good enough.

· Some states have now enacted small notice requirements before termination. 

· Under doctrine of "emblements" an ag tenant w/planted but unharvested annual crops at time of notice of termination was given the right to tend crops to maturity and harvest them.

· A tenancy which is terminable by the LL OR T, but NOT BOTH, is not a tenancy at will. Instead, it's a tenancy determinable for yrs. 

· Tenancy at Sufferance: Holdover, when T stays on property past end of lease. LL may treat holdover T as trespasser or periodic tenant. 

· NOTICE: (1) check lease; (2) check statute; (3) no general CL rule – sufficient if it is an expression of intent to terminate.

· Relevant date of notice: CL uses the date that the LL receives notice as the operative date. Many statute and UCC use mailbox rule.

· Under CL, holidays count as days for purpose of notice. 

B) The Lease

· Conveys a property interest – transfers PPI subject to property rules. LL retains reversion.

· Generates K b/t LL and T, subject to K law. 

· Signing a lease establishes:

· Privity of Estate (POE) – property relationship b/t LL and tenant. Upon termination of T's PPI, the LL is temporally the next interest in the property. 

· Tenant owes a duty to LL not to commit waste.

· LL owes T duty of delivery of actual possession.

· The POE is finite. It can exist b/t T and LL or T2 and LL, but not both.

· Privity of Contract (POK) – creates obligations enforceable in K law b/t the parties. 

· Essential Terms to Lease: Identification of both parties, adequate description of the premises to be leased, the amt of rent and when payable, and terms of the lease.

· Statute of Frauds also applies sometimes, usually for leases of certain length (over a yr). CA statute only requires writing for leases more than a yr in length.

· Unless specified otherwise, lease starts at 12:01 am and ends at midnight on date specified. 

· A description of land is sufficient if it provides, when applied to physical features of surrounding terrain, a reasonably certain guide or means for identifying such land.

· LL's Rights: 

· No right to enter w/o T's permission, but can create provision in lease if want. If no such provision, LL is trespasser. 

· Any use right the LL wants must be in K, although laws of waste do apply.

· Tenant's Rights:

· Ts receive exclusive right to use and possess the property. 

· Ts use of premises often restricted by K. Such restrictions often include:

· Restrictions on occupancy – e.g., only T and his family can live on property.

· Restrictions on use – e.g., limiting dogs, etc.

· Agreements to obey rules and regulations – e.g., trash, disposal.

· General policy of law is to construe lease use restrictions against the party drafting the lease and to construe ambiguities in the way that least restricts the use of the land. 

· Lease which allows LL to set rules and regs might later be found unconscionable. 

· Leases are presumed warranty leases:

· A LL could rent out property on a quitclaim lease, but standard is that LL has title and warranty.

· Lessor assumes liability for insufficient title w/a warranty lease, whereas lessee assumes risk unure to agree to reasonable changes in provisions of the lease which the LL seeks to make at the termination of existing term and which the T is notified of prior to end of term. 

· URLTA §1.402 – even if LL doesn't sign lease, acceptance of rent w/o reservation constitutes acceptance. Same effect as if signed and delivered by T. 

· But will only be effective for a yr. 

· K v. Lease: Different measures of damages:

· Lease – damages are unpaid rent

· K – damages are difference b/t rent and fair rental value

2. Possession v. Right of Possession

· ISSUE: Is there a presumption that the land is delivered at beginning of lease w/o trespassers (e.g., squatters or holdovers), and if they are present, whose obligation is it to effect their removal? Jurisdictions are split:

· English rule: LL is responsible and has duty to deliver actual possession on first day of lease, and is in default under lease if it does not do so. This is the majority rule. [Does not apply to unforeseeable things – e.g., escaped tiger.]

· Rationale – LL is in a better position to deal w/trespasser since he may have prior experience or an actual relationship w/holdover. 

· URLTA adopts this rule. Rs 2nd also does, but allows parties to explicitly waive it. 

· Even under this rule, the implied convent doesn't extend past first day of the lease. If after that day a stranger trespasses, lessee can only seek remedy against trespasser. 

· Generally for breach of implied covenant to deliver possession of the lease T may terminate lease and recover damages. 

· Policy: Hannan notes that there should be no legal obstacle to possession as implied. This rule is most consonant w/fair dealings. Lessor is best cost avoider – easier to put burden on someone who should know. 

· American rule: (NY rule) T must deal w/a trespasser present on land at commencement of lease. Minority rule.

· Rationale – T got what the leased, legal possession of the property. One party has to bear costs of trespasser, and not always easier for LL especially in light of new fast ejectment procedures ( unlawful entry and detainer statutes, "quickie" claims to establish possession until more elaborate proceedings can continue.

· Unlawful entry and detainer statutes (also known as "summary proceeding statutes") generally provides a expeditious procedure by which LLs (and Ts) can remove holdover Ts who fail to pay rent and stick around beyond term of lease. 

· T has a legal remedy against trespasser, not LL. 

· Policy: Hannan court says LL should not be held responsible for another's tort. Lease is complete on execution – entry not necessary. 

CASE: Hannan v. Dush (1930)(p.443): Holdover T – Q of American or Eng rule. 

· CL did not read much into lease that parties didn't write. Basically only prepared to read in law of waste. Also willing to read into implicit promise by LL that he has something to convey ( CQE. LL also assumes to promise won't evict T for no reason. 

· Covenant of Quiet Enjoyment: LL promises that no other person will show up w/a better title to the land.

· Law presumes LL has superior right of possession over everyone else. 

· T doesn't have reciprocal duty (necessarily) to take possession when lease commences. Exception is zoning which requires certain activities. 

3. Transfer of Leasehold Estates

· General CL rule is that T can transfer the lease unless K provision prohibits. Even if T transfers land to T2, original T can still be liable to LL b/c of POK. [Remember, POE only exists b/t T and person closest to him in property timeline.]

· Liability arising out of POK includes any covenants entered into b/t T and LL. 

· Liability arising out of POE "flows w/the property" and doesn't include terms in covenant created b/t original parties. 

· While not every provision of the lease travels w/POE, if it's an important provision then liability travels. Whatever "touches and concerns the land" – rent is included. 

A) Assignment

· Traditional rule: T substitutes someone else for them completely in chain of possession.

· POE w/new LL is transferred to T2. T2 and LL become liable to each other for every important provision of the lease – provisions with "touch and concern the land." E.g., LL has to keep in good repair and T2 has to pay rent. 

· No POK b/t LL and T2 – remains b/t LL and T. 

· NOTE: New T2 can assume the K obligations, but must do so explicitly. 

· T2 might have K liability to LL b/c under the law of 3rd party beneficiaries, 3rd parties can sometimes enforce Ks even if not a party to them.

· 3rd parties can enforce K when King parties intended 3rd party to be beneficiary. If T and T2 entered into K intending LL to be beneficiary, some benefits (but no obligations) can be conferred upon LL. Intent is K. 

· If T2 assigns lease to T3, then POE transfers, leaving T2 w/o any liability to LL. 

· If T assigns lease to T2, any profit made by increase in rent over terms of original K belongs to LL. B/c T no longer possesses interest in property. 

· Original tenant can only get out of POK if novation (renegotiate terms of K) or if released by LL. 

· T can sue T2 if LL sues T on POK. B/c T and T2 have their own K. BUT, can only get paid once. 

· POE goes in both directions. POE includes any "running covenants." 

CASE: First American v. Chicken Systems (1980)(p.530):  Not enough to establish PSI agreed to assume K obligations, so CS still liable under POK.

· Assignee: (1) privity of estate; (2) covenants in the lease running w/the land; and (3) actual assumption of the covenants of the lease by assignee. 

· When FA relet premises to Sir Pizza, PSI's possessory rights terminated as if had assigned it. 

· When POE ends, not charged w/knowledge of covenants of the lease. So, once assign, no longer in POE w/LL. [But continues to have POK.]

· Privity of K: There must be an actual assumption of the lease b/t assignee and lessor. 

· When POE, real covenants are enforceable, but personal covenants are only enforceable against those in privity of K. 

B) Sublease

· Traditional rule: original T keeps something (1 min, 1 day, ROE) if there is any reversionary interest that may become possessory. 

· Therefore T2 is not next to LL in timeline and POE does not transfer. 

· POE terminates when lessor relets premises to new T2.

· No mutual obligation since T2 and LL are not in either POE or POK.

· Like assignments, LL may be a 3rd party beneficiary in any K b/t T and T2. Intent is necessary. 

· Original T can keep any higher rents. 

· If T2 fails to pay rent, call LL sue T2 for possession?

· YES. LL has superior right of possession to land. T2 only got what T did, a defeasible leasehold and if condition was rent, LL can oust T2. 

· BUT LL cannot sue T2 for rent and T2 can't sue for repairs. 

C) Determining Assignment v. Sublease

· MJ Rule – Look to whether original T transferred all of portion of timeline he possessed. If yes, then an assignment. Regardless of form of transfer or party intent. 

· Jurisdictions are split on whether a ROE or POR is sufficient to constitute a transfer of less than full interest ( sublease. 

· Per Rs, which follows mj rule, if right of possession may return to T on occurrence of some event, then it's a sublease. 

· Some jurisdictions look to parties' intent:

CASE: Jaber v. Miller (1951)(p.524): Miller says notes were rent and it was a sublease, so terminates when original does (when burned). 

· Jaber held ROE, but court says intention of parties was assignment, not sublease so will give effect to intentions. 

· Criticisms of mj rule – (1) If parties intend to sublease, but court construes agreement as an assignment then T2 pays rent to T1 at his peril. (2) Hardship upon sublessor b/c if parties K for assignment w/higher rent, profits go to original lessor. 

· In examining intent, court looks at: (1) duration of primary lease compared to length of sublease (not dispositive), (2) language of the agreement, (3) behavior of the parties. 

· Money installments – could be lease or assignment (one lump sum generally indicates assignment). 

· If parties transfer everything that T had, it's an assignment – any part retained by original T, it's a sublease. 

· If transfer is made defeasible on something (e.g., have to pay rent to LL), it's not a reversion, it's a POR or ROE. Some courts say this isn't enough to constitute sublease. CL doesn't ask about parties intentions, but Jaber does, and decides parties intended assignment (doc was titled that). 

D) Restriction on Lease Transfers

· If LL-T K has a provision requiring consent by LL for transfer, the rule is majority of jurisdictions is that LL can arbitrarily refuse. 

· Hostility of the law towards restraints on transfer of property doesn't apply to leases. 

· Arguments in favor of mj rule: 

· Having exercised personal choice in selection of T, LL has no obligation to look to anyone but lessee for rent.

· Lessee could have bargained for addition of reasonableness clause in to the lease.  Law shouldn't rewrite parties Ks for them. 

· Stare decisis – leases now in effect were prepared in reliance of mj rule. 

· Owner of property should enjoy increased value of property during term of lease. 

· Rs rule allows an unreasonable limitation on transfer where provision has been freely negotiated and is in the lease only. 

· Reasons for adoption of minority rule (Kendall – see below): Rs 2nd also adopts this rule.

· The increasing urban nature of society necessitates permitting the reasonable alienation of commercial space.

· Nature of the lease as a K – in every K there is an implied covenant that neither party shall do anything to destroy or injury right of other party to receive fruits of K (good faith). 

· Rs §15.2(2): A restraint on alienation w/o the consent of LL of a T's interest is valid, but the LL's consent to alienation by the T cannot be withheld unreasonably, unless a freely negotiated provision in the lease gives LL that right. 

· Old English rule in Dumper's case is that once a LL has consented to an original assignment, no further consent is required for subsequent assignments. 

· Rule has been followed in America. Courts refuse to extend it to sublets.

· LLs may circumvent rule by conditioning consent to first assignment by reservation of right to consent to all further assignements. 

· Only way Ts can get out of POK is to get a release. 

CASE: Kendall v. Ernest Pestana (1985)(p.538): LL has right of refusal but it must be commercially reasonable. Minority rule. LL's refusal is reasonable if based on grounds of:

· Lack of financial responsibility

· The identity, business character or reputation of proposed transferee

· Legality of the proposed use

· Nature of the occupancy

· Unreasonable to decline so LL can charge higher rent. 

· Point of consent is to protect lessor's interest in protection of the property and performance of lease covenants. 

· APPLIES ONLY TO COMMERCIAL LEASES.

B. Dirtbag Landlords (
· If LL violates the lease, what does the T want as compensation? Probably to be released from the lease and/or damages. 

· First look to see if lease specifies remedies, then look to states, then CL.

· At CL, there is no means for escape of the T from the lease. 

· Caveat Lessee – CL tilted towards duty to repair on T. Even if assigned to LL and he does it, covenants are independent and T must still pay rent. [Only way at CL for T to get out of lease was if LL actually evicted T.]

· Basic LL-T covenants under property law:

· T's CL obligations – law of waste, obligation to make minor repairs to property (not to make improvements, just repairs and only minor ones, nothing caused by Act of God is included), duty to pay rent.

· LL's ULTRA obligations – "Make all repairs and do whatever is necessary to put and keep the premises in a fit and habitable condition." LL need only be reasonable in precautions like bldg security.

1. Constructive Eviction

· Independence of Lease Covenants – fundamental CL principle.

· Obligations of each party to perform covenants of the lease is not dependent on performance by the other party, e.g., LL's breach of repair covenant in lease doesn't diminish T's duty to pay rent.

· Breach of covenant gives other party right to sue for damages, but not to breach himself.

· K exception: LL normally write reversions into lease (e.g., failure to pay rent). T's don't normally write reversions. 

· CL exception #1: Implied Covenant of Quiet Enjoyment
· So important that even in CL made this promise dependent. 
· Presumption that LL warrants that no one will evict T based on superior legal claim, nor will the LL evict w/o good cause. 

· CL exception #2: Constructive Eviction
· If LL makes the place uninhabitable, CL recognizes constructive eviction. Essentially the law will construct an eviction where one has not occurred if T is effectively prevented from making use of the property.

· When LL wrongfully performs or fails to perform some duty that the LL is obligated to perform or fails to perform some duty to which he is obliged that results in T's substantial loss of enjoyment of the lease promises. The elements of constructive eviction are: 

· LL's wrongful performance or failure to perform some expressed obligation (statute or limited CL duties);

· such that there is a substantial interference w/T's use and enjoyment;

· T must give notice of interference and reasonable opportunity to remedy;

· If, after such notice, LL fails to remedy the situation, then T must vacate the premises w/in a reasonable time. (W/IWOH doesn't have to.)

· Once all these conditions are met, then T can bring an action for constructive eviction. This is a potentially risky action, b/c once these conditions are met, you then have to demonstrate that the LL's breach made the property uninhabitable. If you leave, but lose the suit, you are still on the hook for rent. 

· In some jurisdictions (minority rule) courts will allow T to get a declaratory judgment prior to vacating the premises, taking some of the risk out of the procedure for T. See Burt v. Seven Grand Corp. 

· What if breach of duty is not by LL or LL's agent, but is a 3rd party w/in LL's control – e.g., another T?

· Jurisdictions are split on whether this satisfies the requirement of constructive eviction. Usually something more than a mere LL-T relationship is required – something more akin to permission or authorization, express or implied, from LL. 

· The modern trend is that if LL has reserved the power to evict the offending 3rd party, this creates a duty to do so, and the LL can be held liable in constructive eviction if he fails to expel the offending party. 

· Louisiana Leasing Co. v. Sokolow (1966)(p.462) – old T's won b/c already had established relationship w/LL.

· T who brings a successful action is no longer liable for rent and may sue LL for damages. 

· Constructive eviction is an important weapon for T: some jurisdictions have no implied warranty of habitability, or have it but it is only limited to certain types of housing. 

· Typical constructive eviction cases involve:

· Failure to provide heat or other utilities

· Failure to make repairs LL covenanted to do

· To remedy unsafe, unhealthy, or unsantitary conditions on the premises.

· To remove nuisances on the property –e.g., whores. 

· Repairs: At CL, absent an express provision in the lease, LL not obligated to repair the property. This rule requiring a T to make repairs was more appropriate in an agricultural society where materials were cheap and available.

· Under ULRTA §2.104(2),(4)(p.466), LL is obligated to make repairs to keep premises safe and habitable.

· On single family, LL and T make agree to shift repair obligation to T.

· W/respect to safety of premises (crime), LL only has to act reasonably. 

· Courts have expanded constructive eviction defense to includes cases where LL was found to have breached an implied, rather than express, duty. 

· Damages: LL who has been constructively evicted not liable for future rents and may recover damages from LL. Generally amount of damages is difference b/t fair rental value of premises for balance of term and promised rent. 

2. Implied Warranties

· At CL, T bargained for right to present possession, therefore covenant of quiet enjoyment and constructive eviction go to possession. But now, the legal conception of what T has acquired in a lease has changed. The law began to find implied warranty on the part of the LL that the premises are fit for purposes, regardless of content of lease. Now legal presumption exists that premises are suitable for habitation. This is the general first step in LL-T dispute b/c it provides a superior remedy.

· History – early CL precursor was that if a party had a short-term, fully furnished lease, an implied warranty of habitability existed. Few jurisdictions, not commercially pertinent. 

· Caveat emptor – Get what you see. 

· Until 60s and 70s T got right of possession and nothing else.

· Two early CL exceptions to lack of warranty: (p.459)

· If T's use of the premises was restricted to a particular purpose, the LL warrants the premises are fit for that purpose.

· Ingalls v. Hobbs: A court held that there is an implied covenant that a furnished house let for a short time is in proper condition for immediate occupation as a dwelling. 

· NOTE: LL also required to disclose any "latent" defects in premises of which he was aware or could have discovered w/reasonable care and of which T did not know or could not reasonably discover. 

· Sources for Implied Warranty of Habitability (IWOH) – Usually origin is a statute, but sometimes judge-made or combo of both.

· In Pugh (p.473), court recognized that there is a disagreement b/t courts as to whether creation should be done by courts in absence of statutory action.

· Courts may defend judicial embrace based on consistency w/stated policies of legislature under other statutes.

· Scope: May apply to all lease, residential, urban, etc. Most reforms were confined to residential leases, and largely to multi-unit urban apts. 

· What constitutes breach of IWOH?
· If provision of the lease, this is a K Q, however "implied" suggests not in lease. Case law falls into 5 categories: Standards (p.488-489)

· Standard is local housing code. Single breach is insufficient, courts require multiple violations to constitute breach of IWOH.

· Can be overinclusive and underinclusive.

· Standard is substantial compliance w/housing code. Compliance w/housing code implies habitability, therefore real proof of violations regarding habitability is required. Avoids de minimus violation problems and strikes a balance b/t nuisance and hassle of mandating repair of small violations w/T's need for an effective warranty.

· Still doesn't deal w/underinclusiveness. 

· Expensive to litigate w/small amount of $ at stake. 

· Standard is substantial defect. Latent defects in vital facilities, or patent defects sufficient to render premises "unsafe, unsanitary, or unfit for living."

· Standard is whether defect would render premises uninhabitable in the eyes of a reasonable person. Housing code is an indicator, although no violation is required.

· Standard is measured w/o reference to housing code, but in favor of a general test of habitability. The Q then is whether the premises were habitable. 

· Still difficult to establish whether breached. No clear standard. Low floor. 

· Note: KY courts have refused to recognize IWOH: they say take it to the legislature, but if leg won't create it, we will next time.

· Materiality of breach under IWOH is a Q of fact to be determined by trier of fact.

· Pugh v. Holmes – If falls below standard, can get out if you want, but if you want to stay, you can reduce what you pay to reflect conditions in which you are living. If LL object, can go fix bldg. MOST POPULAR. 

· Materiality of a breach is measured by 5 factors in Pugh v. Holmes:

· Whether a condition violates housing law regulation or ordinance.

· Nature and seriousness of defect.

· Effect of defect on safety and sanitation.

· Length of time the condition has persisted.

· Age of the structure.

· Note: this list is not exclusive.

· Is IWOH waivable? Depends.

· Courts are split. Unless jurisdiction precludes waivers (URLTA makes them unenforceable) it's a safe bet that the lease will always contain a waiver term. 

· Most jurisdictions wont' allow parties to exempt themselves from IWOH. 

· Rs 2nd allows LL-T to alter obligations.

· Economists say it could be bargained around – otherwise low income housing will die out b/c rent is limited and quality will be insisted on. Reason there is still low-income housing is b/c not many actions are brought. 

· Can sub-lease and assignees enforce the IWOH? Depends on jurisdiction but no clear answer b/c issue is underlitigated.

· Not all courts require notice of LL before bringing a claim under IWOH. 

· Remedies available – Most of the time lease becomes dependent, not independent; however, if T doesn’t want to terminate lease, four possible damage measures are available:

· Vacate the Premises: Where LL materially breaches IWOH, T's K obligations become dependent and T may vacate. 

· Where the breach of IWOH is partial, then obligation to pay rent is abated in part only.

· Repair and Deduct Remedy: Where LL fails to perform a lease covenant, T may perform it at his own expense if reasonable and deduct the cost of performance from amt of rent due and payable. Subject to limitations of:

· Reasonableness

· Maximum amount which T may expend it amount of rent owed for term of lease.

· Affirmative Defense: Where LL attempts to collect for unpaid rent, a T may assert IWOH breach as an affirmative defense.

· Rent Withholding: T may be permitted to deposit rents w/court (in escrow) until defects are cured and duty such time T may not be evicted by LL. [Not available in every jurisdiction.]

· Measure of Rent Abatement (p.486-487)

· Fair Rental Value Approach #1: Difference b/t promised rent and the actual value of the rental during the period of inhabitability. The premise here is that the actual value is less than market value b/c of market shortage, so we compare price paid to theoretical market. Problem – to show damage you have to have real estate experts and economists. T probably doesn't have $ for this. Also, doesn't deal w/defects present when lease signed.

· Promised rent – Fair rental value (theoretical)
· Fair Rental Value Approach #2: Similar idea, but calculate the fair rental value of property as warrantied to be, and subtract fair rental value of property as is. Avoids market condition problem, but still requires experts.

· Fair rental value "as warrantied" – Fair rental value "as is."
· Percentage Diminution Approach: Damages are calculated by multiplying the promised rent by the % use of premises lost. Less need for expert testimony. Court allow laymen to calculate.

· See Pugh.

· While this is probably the best method, it's not clear how to calculate % diminution. 

· It's well established that mere uncertainty of amount of damages will not bar recovery where it is clear that damages were certain result of D's conduct. 

· NOTE: In almost all cases courts have held that were a T w/holds rent while bringing a IWOH claim that fails, LL may recover possession of the property. 

· Rs 2nd Approach: Not used by any jurisdiction. (p.486)

· Tort Approach: Take one of the other formulas and include emotional distress, discomfort and punitive damages. 

· Bottom Line: IWOH is a good right, but it's problematic b/c remedy schemes are not effective b/c often damages are impossible to prove w/in means of parties bringing action.

· Implied Warranties of Suitability for Commercial Purposes (IWOS): 

· Generally not as common in commercial settings.

· See Davidow v. Inwood. Court found implied warranty by a commercial LL that leased premises are suitable for intended use. 

· This means at lease inception there are no latent defects in facilities that are vital to use of premises for their intended commercial purpose and that these essential facilities will remain in a suitable condition.

· If parties agree that T will repair certain defect, then lease provisions will control. 

· T's obligation to pay rent depends on LL's performance of IWOS.

· T is generally under duty to pay rent despite LL's failure to make repairs – independent promises.

· "In light of the many similarities b/t residential and commercial Ts and the modern trend towards increased consumer protection, a number of courts have indicated a willingness to apply residential property warranties to commercial tenancy situations.

· The Court in Davidow found no valid reason to imply a warranty to residential leases and not commercial. 

· Mitigation: In K law, normal rule. As a matter of property law, this is NOT standard rule. B/c ordinarily promises are independent, there is no duty to mitigate b/c other parties' breach doesn't release first party and therefore no opportunity to mitigate exists. 

· Caselaw on Implied Warranty:

· Brown v. Southall Reality: DC statute implied a warranty of habitability. Court affirmed that the general rule is that an illegal K made in violation of statutory prohibition designed for police or regulatory purposes is void and confers no right upon the wrongdoer. Birth of "illegality defense." Even if lease is illegal, LL is entitled to reasonable rental value of the premises during the period T was in possession. 

· LL Tort Liability: Under what standard are LL liable for T's physical injuries suffered on rental property?

· Mj rule is N. Minority rule is SL. CL rule is no liability. Mj rule is based on Rs §17.1. Becker, the SL case in book has been overruled. 

· See Williams v. Melby. Design of bedroom window created unreasonable risk to occupant safety. 

**IWOH hasn't had impact people wanted. 

C. Deadbeat Tenants ;-)

· Generally Ts can cause problems by abandonment or holdover.

1. Abandonment v. Surrender

· Generally-

1.) Assume T has breached something – express lease provision or law of waste.

2.) Just leaving won't generally end your lease.

a) If tenancy at will: leaving is enough to end it.

b) If periodic tenancy: Must give appropriate notice and you are fine.

c) If term of yrs: leaving doesn't end lease. 

3.) When T leaves that's abandonment. Occurs when T vacates leased premises w/o justification and w/o any present intention of returning and defaults on rent. Basically, it's an offer to terminate the lease, both POE and POK still exist. 

· What are LL's Options?? (not all available in all jurisdictions)

1.) Decline (offer) and do nothing. T must pay rent.

2.) Decline and mitigate. Unhappy about empty premises b/c of safety concerns, etc.

3.) Accept and create a surrender. "I will permanently terminate this and will accept the abandonment. I will render this a surrender. 

· CL RULE – P.555: LL can terminate lease and recover back rent or suffer empty premises and collect rent. 

· Surrender – bi-lateral action involving LL and T that has effect of terminating the lease, which ends PP conveyance and POE – if all formalities are met...

· BUT, T still liable under POK unless there is a release by LL. (duty to pay continues)

· Surrender conveys PPI back to LL. 

· If LL goes ahead and puts new T on land (w/o agreeing to surrender), law deems lease terminated and sees T's conduct so inconsistent w/lease that it must be viewed as surrender. Implied surrender – implied acceptance by LL.

· Takes 2 forms:

1) express acceptance of surrender – must be for consideration and satisfy any relevant provisions of SoF.

2) By operation of Law – when parties to lease do some act so inconsistent w/subsisting relation of LL to T as to imply they have both agreed to consider the surrender as effectual.

· Thus a surrender CANNOT be affected by actions of only one party. 

· Intent is crucial in determining whether the actions of the parties constitute surrender by operation of law. 

· If no surrender, breach of K and T is still liable. But there is also LL's duty to mitigate. L must make reasonable diligence in attempting to relet premises. 

· No technical duty to mitigate under property law, but some J's impose it (see Sommer), whether LL pursues damages under POK or POE makes a huge difference in T's potential liability. 

· CASE:  Sommer v. Kridel (1977)(p.546): Majority trend – imposes general mitigation requirement on LLs: reasonable efforts required. 

· LL carries burden to prove he used reasonable diligence. T can rebut.

· No standard formula for measuring whether LL has utilized satisfactory efforts.

· Demand for higher rent then paid by breaching T, negates LL's assertion of good faith. 

· When LL chooses to mitigate:

· Doesn't mater if reasonable rent gotten from replacement tenant. So T responsible for difference b/t rent LL gets from mitigation and the rental value he promised to pay. 

· If LL is REQUIRED to mitigate, T only responsible for the difference b/t what he promised to pay in rent and what reasonable rental value is (irregardless of how much the replacement T is paying).

· Legal significance of surrender is muted in jurisdictions which impose duty on LL to mitigate damages under POE. LL can mitigates W/O surrendering. 

· LL may prefer to mitigate even if not required.

· If LL relets pursuant to surrender, this is mitigation b/c K relationship still exists.

· Distinguishing mitigation from surrender is a Q of FACT, not law. 

·  Does reletting affect a surrender? Look to INTENT. Jurisdictions are split, usually a jury Q. 

· If LL relets pursuant to abandonment, property law views this as LL acting as T's agent and transferring T's existing term. An assignment is created – POE w/new T. 

· Jurisdictions are split over whether T can keep any extra rent collected.

· Many states DON'T apply duty to mitigate under property law b/c:

· Unfair to allow T to reap advantage of breach of K.

· Unfair to require LL to continually seek new Ts at whim of former Ts.

· Unless departure is accepted, there is no termination of lessee's right of access and duty to pay.

· In state's w/o duty, LL and T can impose it by K.

· URLTA – embraces duty to mitigate. If LL fails to use reasonable efforts to rend the dwelling unit at fair rental...the rental agreement is deemed to be terminated by LL as of the date LL has notice of abandonment. (p.554)

· Rs – rejects mitigation. Abandonment of property is an invitation to vandalism, and the law should not encourage such conduct by putting a duty to mitigate of damages on LL. 

· In a do-nothing jurisdiction, LL can sit back and wait for unpaid rent to accumulate, and then sue for back-rent. Can LL sue for anticipatory breach? But since we are rejecting K duty to mitigate, law probably won't allow K advantage of anticipatory breach. 

· CL was leery of allowing anticipatory breach suits. Only sue for what has accrued – need breach. REMEMBER, at CL, could sue for rent, but not possession. 

· Acceleration clause (p.558-559) – LL can put a clause in lease that calls for balance of rent upon breach of payment schedule. But there could be some unconscionability problems.

· Jurisdictions are divided on validity of clause, but definitely NOT enforceable if LL accelerates and then re-rents the property – would be double profits. 

· CASE: Sagamore v. Willcutt (1935)(p.556) – extreme case. Court said wasn’t using anticipatory breach, but probably was. 

· What if T Doesn't Pay Rent OR Leave?
· CL Rule – no ejectment b/c provisions of lease are independent (mere failure to pay rent doesn't terminate the lease), but virtually all leases are drafted to make this rule irrelevant. 

· At CL, self-help is OK. Majority Rule – You can do lock outs and other measures if done in a peaceable manner, although this standard is applied VERY stringently – enough to be prohibitive. 

· Doctrine is technically difficult to follow, LL is vulnerable if takes such self-help measures.

· Modern Trend – Forcible Entry and Detainer Statutes: prevent those claiming a right of entry from redressing own wrongs in a violent and forcible manner. Self-help not OK. 

· LLs may get summary evictions (p.562) if LL gives notice to T (usually 3 days), then LL may file an eviction proceeding in courts to recover possession of premises. 

· Court will usually hear it w/in 30 days.

· Berg v. Wylie (1978)(supplement): If T asserts IWOH claim, law is deadlocked on short-term solution. Follows majority in NO self-help remedy allowed. 

· NOTE: LL can sue for action for ejectment (defeasible interest), but this takes longer and T able to inhabit until heard. 

· Security Deposits – Note on pp.562-564

2. Holdovers

· T who after termination of lease fails to surrender possession of premises to LL. 

· Lease expires and T does not vacate – doesn't trespass b/c entry was lawful. LL has choice: (NY rule – adopted in Ill.) rule based on the necessity of certainty as b/t LLs and Ts w/regard to respective rights. 

· Treat lease as being renewed:

· If periodic, then renewed for period – most states hold for creation of periodic.

· If term of yrs, then renewed for term w/a max of one yr. 

· Rs of Property finds that periodic tenancy results.

· No hard and fast rule about when LL must decide, whether new term of lease must be the same, what LL needs to do to exercise option. At some point LL must decide – must be reasonable time.

· Before LL's election, situation is called tenancy at sufferance.

· Policy: Rule promotes certainty, benefits Ts as a class b/c incoming Ts won't face squatter. 

· CASE:  Commonwealth Bldg Corp v. Hirschfield (1940)(p.564) – holdover must be voluntary on part of T. If T makes good faith effort to vacate, but is a few hrs late getting out, LL cannot renew lease for new period. 

· NY RULE – if T holds over after lease expiration, then a trespasser OR T for a similar term. 

· Rationale – (1) voluntary T action allows LL to assume intention to create 2nd tenancy; (2) action of T is such that court will as a matter of law hold T liable for 2nd lease on principle of quasi K. 

· Most states hold periodic tenancy results when LL elects to treat holdover T for new term. 

· Rs §14.4 (p.566) – periodic tenancy results and term equals length of period for which rent was computed. No more than year-to-year.

· URLTA §4.301 – If T remains in possession beyond lease term, LL may (1) sue for possession and recover up to 3 months rent or damages, whichever is greater, or (2) treat T as month-to-month. 

D. Enter the Government, Stage Left

1. Federal Antidiscrimination Laws

A) Generally

· At CL, you chose who you would K w/ and CL didn't consider LL a common carrier (holding open to the public). After 1968 LLs were subject to 14th Amendment. Statutes serve as an overlay for CL. State and local statutes are key. 

B) Civil Rights Act of 1866 (42 USC § 1982)

· "All citizens of U.S. shall have the same right, in every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property." 

· Prohibits racial discrimination in sale or rental of all real and personal property.
· In 1968 Supreme Court said that §1982 applies to private citizens. (Shelly v. Kramer, p.942, not assigned)

· Broader than FHA b/c no exemptions for owner-occupied dwellings, for single homes, religious organizations. But also narrower b/c applies specifically to discrimination based on race, NOT sex, family status, national origin, handicap, etc.

· Race as a broad concept – Arabs, Jews. 

· Supreme Court has also used 13th Amendment b/c applies to private actions.

· Jones v. Alfred Mayer (1968)(p.953) - §1982 does regulate private decisionmaking in market place dealings. Guarantees a right of relationships w/in real and personal property field w/private activities. Affirmed a number of times. 

C) Fair Housing Act (1968)

· See pp.948-952 for provisions.

· Prohibits refusal to sell or rent a dwelling based on race, color, religion, sex, handicap, national origin or family status (§3604). Female rommie wanted sings are illegal. 

· §3604 – 

a) Examples of prohibited activities: lie about availability, discriminate in terms, dissuade by prejudiced remarks.

b) List is used throughout except handicap.

c) Advertising – discriminatory ads are prohibited. 

d) Exemptions (which don't apply to advertisements or broker) – 

1) §3603(b): single family home sold or rented by owner, w/o broker, ads; not more than once every 2 yrs. 

2) §3607: religious organization – provided religion isn't pretext for other discriminations. Only for noncommercial purposes.

3) §3603: 4 units or less where one is occupied by owner; owner can't own more than 3 units. 

4) Can have restrictions on max #, if reasonable. 

5) Private club

6) §3603: Old person homes don't have to rent to young

7) §3616 – Actions and remedies. NOTE: §1982 only provides for injunction. [Also high priority to limit #.]

e) Burdens: P makes showing, D must respond, although not complete burden shifting.

f) Remedies: Sue in federal court, attorney fees, injunction, actual and punitive damages. 

NOTE: If P establishes there is discriminatory effect, then the burden shifts to D to prove good faith. Disparate impact and disparate treatment are enough. 

D) Cases

· Hobson v. George Humprhreys, Inc. (1982)(p.955): Agent quoted higher price and credit terms to black women. 

· Government sent in "testors." 

· Once P has established prima facie case of discrimination, burden of proof shifts to D to prove non-racial motivations for actions. 

· A prima facie case may be proven:

1) Ps are members of racial minority

2) Ps applied for or were qualified to rent property

3) Ps were rejected

4) Opportunity to purchase remained open

· Testors themselves have standing based on right to truthful information. 

· Posner says anti-discrimination laws are justified. (p.965)

· Eliminates effects of centuries of discrimantory legislation. 

· Promotes interstate commerce. 

· Damages: Problem when person w/limited housing discriminates against lg number of applicants. Should all get damages? (p.967)

· U.S. v. Starrett City Associates (1988)(p.968): Court rejected argument that maintained % of black and white was necessary to maintain integration. "White flight" argument to cap # of blacks failed. 

· In employment contexts disparate impact claim may be enough (don't need intention) – not clear in housing context, but most lower courts say yes. 

2. State and Local Antidiscrimination Laws

· These can cover bases not covered by federal laws. Can eliminate exceptions.

· Laws are quite prominent.

· State/local courts might be quicker anyway.

· State v. French
VI. Protecting Ownership

A. Nuisance and Trespass

Chart

	
	Nuisance
	Trespass

	Threshold
	Diminimus threshold – at a minimum what you are complaining about causes significant harm to a reasonable person/property.
	

	Remedies
	1. Permanent damages – into future.

2. Past damages and injunction
	Harsher

	Proofs
	
	None necessary

	Showing of harm
	
	

	Invasion
	YES – decreasing land value usually not enough
	YES


1. Trespass

· A tangible, physical invasion of someone else's space. Strict Liability – even if no damages! Protects owners right of possession. 

· To be tangible the item must be detectable by the unaided senses.

· To by physical the item must be particulate. Anything else – stench, noise, light, etc. – falls under nuisance. 

· Encroachment is the damage. 

· Need possessory interest to bring trespass action.

· In order to demonstrate your possessive rights have been breached under tort of trespass all you have to demonstrate is that the party or an item under his control has crossed the boundary of your property. This is a simple, rigorous rule w/no need to show intent, damages, etc. 

· SUPERTORT: All you have to prove is that there is a breach of property line. 

· Crossing boundary is prima facie.

· Remedies: Usually remedy is an injunction.

· Damages: Even if no actual harm is shown, nominal damages can be awarded. 

· SoL usually longer than nuisance – this causes people to try and pass nuisance suits off as trespass. Also more appealing to claim trespass b/c only limited showing necessary.

· Problem w/trespass is that it is narrow in scope. Only people who can use trespass action are those w/present interest in the land. 

2. Private Nuisance

· Who can recover? Rs Torts §821 E (p.718) – Those who have property rights and privileges in respect to use and enjoyment of the land including:

· Possessors of the land;

· Owners of easements and profits in land;

· Owners of nonpossessory estates in land that are detrimentally affected by interference w/use and enjoyment – i.e., FI holders can bring nuisance actions.

· Requirements – A private nuisance is a non-trespassory invasion of another's interest in private use and enjoyment of land that is:

· Intentional and unreasonable OR

· Unintentional and otherwise actionable as a tort. Rs §§821D, 822

· Non-trespassory – if actions constitute trespass, it is by definition not a nuisance.

· Invasion – see below

· Use and Possession of land – the party bringing the claim does not need to claim a possessive interest in the property, a use right is sufficient.

· Intentional – 

· Acts for the purpose of causing the invasion

· Knows that it is resulting or is substantially certain to result from his conduct. Don't need to know harm: the intent is simply to invade or do something like invade...Rs §825.

· Unreasonable – conduct is unreasonable under §826 if – 

· Gravity of harm outweighs utility of actor's conduct §826(a) OR

· This looks like a N standard, but is in fact an intentional tort...

· Lawson says pretty accurate restatement – judges do tend to weigh social utility in determining whether use is unreasonable.

· That said, ordinarily courts, while they claim they are balancing, will allow recovery so long as §821F reasonable harm requirement is met. So if the P demonstrates an injury, recovery is granted (balancing plays out more in deciding if will give an injunction or not). 

· Lawson says courts don't want to exercise as much discretion as §826(a) seems to give them.

· Courts rely on §826 analysis when trying to determine whether to grant an injunction. 

· Significant harm and financial burden of compensating for this and similar harm to others would not make the continuation of the conduct unfeasible. Created by Boomer. Rs §826(b). 

· Liability – Rs §824

· Intentional and unreasonable. Maliciousness not necessary. Intentional means a willing agent only – intend to do action is enough.

· Unreasonable - §826(a) is defined by 827, 828, 829(a), 830, 831, but not an exclusive list. 

· §821 F: "there is liability for a nuisance only to those to whom it causes significant harm, of a kind that would be suffered by a normal person in the community or by property in normal condition and used for a normal purpose. 

· BEFORE UNREASONABLE CONDUCT is considered, P must show that he has suffered significant harm. 

· OBJECTIVE STANDARD – normal person...normal purpose. 

· Practice of courts to use 821F as a floor and a ceiling – If you can show a significant harm as suffered by a reasonable person/property, not only have you satisfied threshold, it IS a NUISANCE. 

· The other stuff, 826-831 (interest balancing) is used in deciding whether to grant an injunction. 

· Harm must be significant, as measured by a reasonable person in the community and by property which is being used for a normal purpose. 

· §§87-831 try to define substantial harm, using social value, suitability of use to locality, who was there first, and other factors...

· Incompatible Land Uses: E.g., when 2 neighbors want things on their land that conflict w/other (one wants well, one wants septic). Who wins injunction? 

· First improvement generally allowed, or alternatively select toward preferable land use. 

· Remedies
· CASE: Boomer v. Atlantic Cement (NY 1970)(p.739): Court set aside rule that automatically granted injunction where nuisance was found. 

· Granting full damages would put an end to valuable economic activity. 

· However, applying §826(a) would leave P with nothing b/c conduct is socially useful. 

· Cement company had to pay permanent damages to "do justice b/t offending parties." 

· Court created §826(b) that allows conduct to continue if financial burden of compensating for injuries was such as to make continued conduct unfeasible. 

· Courts now allowed to take into consideration whether a business will be made impracticable if court awards full damages or injunction. 

· Permanent damages adopted (p.741). 

· CASE: Crest Chevorlette (p.737): Relying on §826(b), the court says that the appropriate remedy for a socially valuable conduct that causes injury is damages so long as the payment won't render conduct economically impractical. 

· Coming to the Nuisance – Rs §840D. 

· Nuisance already in existence when complaining party arrives. Not itself sufficient to bar action, but it's a factor to be considered – it's relevant but not dispositive. 

· CASE: Spur Industries v. Webb (1972)(P.746): Del Webb and residents sued cattle farm that was there first. 

· Webb ordered to indemnify Spur for reasonable costs of moving business or shutting down. Injunction granted, but enjoiner must pay costs to nuisance-maker. 

· Court said remedy is limited to where developer had moved into ag area and cause an otherwise lawful business to relocate. 

· Case better understood as a competing land use issue. 

· Invasion – an invasion is required b/c w/o limitation anything which lessened value of your property would be a nuisance. EXCEPTIONS (cases where no invasion exists):

· Halfway Houses in residential neighborhoods. Often Ps cite fear for personal safety (subjective), decline in property values (objective and documentable) as grounds for nuisance suit. VARIES BY JURISDICTION.

· Jurisdictions are split over whether these are recoverable nuisances, but they clearly don't meet invasion requirement.

· CASE: Nicholson v. Conn. Half-way House  (Conn. 1966)(Supplement): P sought to enjoin creation of halfway house. Court held injunction was not appropriate b/c it was based on speculation of harm which might not result from existence of house. Depreciation of land values based on subjective apprehension is insufficient.  Since property use was legal, no injunction. 

· CASE: Arkansas v. Needler (Ark. 1972)(Supplement): Halfway house had been in existence for some months. Court found nuisance existed; declining property values sufficient to find nuisance. Relied on parallel funeral home cases. Distinguished Nicholson by claiming Ps did not prove damages (although they did). Court just wanted different result. 

· CASE: West Shore v. Commonwealth  (Penn. 1974)(supplement): Ps tried to enjoin halfway house based on concern about criminal activity. Court held that Ps had not demonstrated, by clear and convincing evidence, that halfway house was an unreasonable use of property. If house did result in concrete damages once opened, Ps can bring suit then. 

· Patterns in residential areas:

(a) Funeral homes – always enjoined, per se enjoinable nuisance.

(b) Halfway houses – varies by jurisdiction.

(c) Cemeteries – injunctions are denied 90% of time.

· Concreteness of loss and reasonableness of fear are NOT determinative in these cases. 

· Claims against competing adjacent businesses are not nuisances – fails balancing test of utility v. gravity, and has not met the invasion element. 

· Bottom Line: In cases where there is clearly no invasion, there is no such thing as law of nuisance. Instead, the law is highly context specific. 

· Remedies (also, see above): Injunction, damages, both or nothing.

· General rule – injunctions are hard to get. If no substantial harm can be shown, damages aren't available. 

· Traditionally courts have employed a 2 step test to address significant harm Q:

· 1st – use §821F to see if conduct is actionable – if you pass significant threshold for harm, then there is a claim.

· 2nd – balance utility of conduct w/resultant harm in order to determine remedies. 

· Modern trend – These cases aren't about harm, but incompatible land uses and therefore courts look to balance the competing interests of landowners (including considerations of who was there first). 

· Options available to courts regarding prospective future harm:

· Grant an injunction. Depends on remedial balancing. 

· Non-injunction, but grant future damages (Boomer). This would allow conduct to continue but D could pay now for future damages and P will not have to continually bring damage claims.

· Injunctions used to be automatic, but public policy/economic reasoning has changed rule. When there is another remedy at law that is adequate (i.e., $), that is what you get – K rule. 

· Boomer brought NY law of nuisance into law of remedies (only trespass remains outlier). 

· Grant an injunction but give damages to D (Spur). 

· Most courts have NOT followed. Mass case decided only way to protect piggery was for farm to buy up border land. 

· Do nothing. This allows P to bring suits in the future for recovery of past damages, but grants nothing w/regard to prospective damages. 

· Liability (see above also): §826A – basic definition of liability. 

· Balancing test it not the only factor. §821F is usually enough for courts to establish liability. 

· Rs took account of reality (partially) by creating §826(b). "Serious harm" in §826(b) is different than §821F – slightly higher standard. Suggests courts embrace balancing test under remedies, but that establishing a nuisance only rests on reaching a particular threshold (embodied by §821F). 

VII. Private Land Use Controls

A. Introduction

· Servitudes = easements, real covenants, and equitable servitudes.

· Easements – A right of use over the property of another. "Run w/the land."

· Affirmative Easement – One where the servient estate must permit something to be done thereon, as to pass over it, or to discharge water on it. 

· Appurtenant Easement – An incorporeal right which is attached and is in the nature of a covenant running w/the land.

· Implied Easement – One which the law imposes by inferring the parties to a transaction intended that result, although they did not express it.

· Negative Easement – Those where the owner of the servient estate is prohibited from doing something otherwise lawful upon his estate b/c it will affect the dominant estate.

· Covenant – An agreement, convention, or promise of two or more parties, by deed in writing, signed and delivered, by which either party pledges himself to the other that something is done or shall be done, or shall not be done, or stipulates the truth of certain facts – intended to serve as negative easement which CL has historically been hostile.

· CL requirements of horizontal and vertical privity of estate.

· "Touch and concern" the land requirement. 

· Equitable Servitude – Bldg restrictions and restrictions on land use which may be enforced in equity. 

B. Easements

· Legal permission for you to do something to someone else's property when it essence it's a trespass or nuisance. Affirmative right of use. 

· Property interest grant. NOT a possessory interest. 

· Cannot be created by mere K, but must be created by deed, or by prescription, which is similar to adverse possession, or by adverse possession itself.

· Rs §450 on p.590. 

A) Affirmative or Negative

· Affirmative easements give you a right to do something w/a person's property.

· Negative easements give you a right to forbid someone from doing something on their own property that would be otherwise a legal use. 

· CL hated negative easements, so only willing to recognize 4 types – air flow, light, support, flow of artificial stream.

B) Appurtenant or In Gross

· Appurtenant easement goes w/specific piece of property, benefits specific parcel. Benefits land. E.g., can use pkg lot next door for weekend parking.

· Servient Tenement (burdened parcel) – one piece is subject to/burdened by easement.

· Dominant Tenement (benefited parcel) – once piece is benefited b/tied to easement. 

· Appurtenant easements come in 2 forms: dominant tenement and servient tenement. (See p.590)
· In gross easement for person or corporation specifically, as you travel form one parcel to next, easement goes with you. No piece of land is dominant – e.g., power company can put lines where they want. Benefits person, not land. Remains w/the holder. [So if A has a right to park, even if moves elsewhere, still has that right.]
· Commercial easements in gross ARE transferable. See Miller.
C) Reserved or Excepted

· Reserved – An easement created by grantor of property, benefiting the retained property and burdening the granted property.

· Excerpted – An easement created when a grantor retains a part of his interest from passing to grantee. 

D) Scope

· There is a temporal scope and a physical scope. Easement is created for a certain amount of time over a certain area, w/certain rights and subsidiary grants.

· In case of express easement, this is a Q of drafting. Parties to easement will/should state scope of easement. 

· In cases of easements by implication or prescription, courts have to answer these Qs. 

· Problems arise when people go further than easements allow. Then courts have to interpret the extent to which they have over-stepped the bounds of easement. 

E) Transferability

· If appurtenant easement, transferability is not an issue, it runs w/the land. There is some scholarly authority that so much a part of land that can't separate it, that it cannot be converted into an easement in gross. 

· The harder situation is where easement is in gross – where it starts off as a personal right not tied to particular piece of land – e.g., a right to use lake regardless of land ownership or a right for utility co to run cable lines across land. 

· The law draws a distinction b/t a commercial easement in gross and a personal easement in gross. 

· Commercial easements are generally transferable. Otherwise, utility company would have to renegotiate easements whenever property changed hands. 

· Personal easements – jurisdictions are split

· Some say look to intent of the parties – was it intended that easements run w/the land? 

· Other jurisdictions say that a personal easement is non-transferable, regardless of intent of parties. 

F) Licenses

· Limited interest in land. Person who grants interest can w/draw it at any time. Easements are a better means of securing a use right b/c they are legally binding above and beyond will of create once created. 

· Licenses do not have to satisfy SoF, and are always personal and therefore do not run w/the land and cannot be transferred or given away. 

· Rs §§512-514 (p.595): §514 Licenses are analogous, as to use, to easements. 

· A privilege to use land in the possession of another is a license if, though the use privileged is of such character that the privilege to make it could be created as an easement, 

· It's creation lacks a formal requirement necessary to the creation of an easement, or
· It's created to endure at the will of the possessor of the land subject to privilege. 

· EXCEPTIONS to immediate revocation: 

· Licensee must given reasonable opportunity to remove himself and his effects from the land;

· License coupled w/an interest can be terminated only to such an extent as not to prevent the license from being effective to protect the interest w/which it is coupled (if a licensee holds an interest in personal property located on licensor's land, license is said to be coupled w/an interest) (see p.596); 

· Licensee who has made expenditures of capital or labor in the exercise of his license in reasonable reliance upon representations by the licensor as to the duration of the license, is privileged to continue the use permitted by the license to extent reasonably necessary to realize upon his expenditures. 

· CASE: Shearer v. Hodnette (Alabama 1995)(p.592) – irrevocable license that is personal. GOOD OVERVIEW. Equitable decision – need reliance and investment in land. If not an obvious license, court won't allow it to be revoked for lifetime. 

· Majority rule for irrevocable license: If spent resources relying on a licenses where it wasn't obvious that it was a license, license can't be revoked – lifespan of license will be lifespan of person using it OR time to recover investment. 

· NOTE: Estopped from revoking license b/c of equity concerns; induced reliance in some way that makes it unfair to enforce legal rights. Since easements don't beat SoF, party seeking to enforce the easement uses part reliance to get irrevocable license. 

1. Methods of Creation

A) Grant

· Basic requirements:

· Usually must be in writing to meet SoF.

· Temporal duration can be set, or it can be a fee simple, but it must satisfy RAP. 

· The parties must specify the scope of easement – use, purpose, boundaries, etc. 

· Under CL used in majority of jurisdictions, you can transfer a use right (an easement) for your own property. You can even sell property and reserve use right for yourself, and then transfer right to a 3rd party. CL will NOT let you create an easement (use right) in a 3rd party in the process of the transfer. You HAVE to do it in TWO STEPS. 

· NOTE: California has abandoned this in the Willard case.

· At CL it is not possible for an owner of land to convey that land to one person and to establish by same deed an easement in 3rd party. 

· CL wanted to limit use of deeds as a substitute for ceremony of livery by seisin.

· Some modern courts have rejected this rule and permit easement to be created by deed in a person who is not grantor or grantee – Willard (Calif. 1972)(p.586). Minority rule. 

· Calif case said would look at parties' intentions to determine if an easement was created in 3rd party in a deed transfer. 

· NOTE: Purchaser doesn't have to be aware of an easement for it to run w/the land – no notice necessary – but if seller conceals it buyer can sue for damages. 

B) Implication

· Attempt by court to imagine parties meant to create an easement but failed to do so. Court will infer easement by looking at writing and at nature of transaction. 

· Classic creation – imply and easement to pass sewage lines under property. 

· "The doctrine of implied grant of easement is based on principle that where:

· during unity of title the owner imposes an apparently permanent and obvious servitude on one tenement in favor of another which at the time of severance of title is in use and is reasonably necessary for fair enjoyment of tenement to which such use is beneficial, then upon a severance of ownership, a grant of the dominant tenement includes by implication the right to continue such use. This right is easement appurtenant to the estate granted to use the servient estate retained by owner. 

· Prior to the severance and while there be the unity of title, the use is generally spoken of as a quasi-easement appurtenant to the dominant estate. (While still in possession of original owner.)

· Simple definition of quasi-easement: when owner of land makes one parcel of land dependent on another. 

· Rs of Property §§474-476 (p.601) suggests that implication requires an inference that the parties to the conveyance intended to create the easement. To determine intention, Rs looks to:

· Whether the claimant is grantor or grantee;

· The terms of the conveyance;

· The consideration given;

· Whether the claim is against a simultaneous grantee;

· The extent of the necessity to the claimant of the easement;

· Whether there are reciprocal benefits to the grantor and the grantee

· The manner in which the land was used before the conveyance;

· The extent to which the prior use may have been known to the parties.

· To establish easement by implication, the party must prove:

1) Unity of Title: Ownership of dominant and servient tenements at some previous time.

· If previous owner put a sort of quasi-easement in place, i.e., easement that isn't b/c it's all on same property. Courts try to imagine uses of property of an owner and whether an easement would be desired on property if not owned by that party.

2) Use is "Apparent": It has to be apparent that the quasi-easement. Q of fact. Romanchuik – courts found that apparent meant "inicita of the easement – a careful inspection of which a person ordinarily conversant w/subject would have disclosed the use." 

· Counter argument: The more apparent the need for easement is, the less likely courts should imply it since parties could have negotiated it. 

3) Use is "Necessary": IMPORTANT for use of property. The more necessary, more likely courts are going to imply it. Plotkin court defined this as means convenient to beneficial enjoyment of the property – need not be absolutely indispensable. NOTE: If it's the grantor who wants the easement, court will look more strictly at whether it's necessary since grantor should have written it in. 

4) Continued Use: Would expect to see easements. The only reason there wasn't one b/c had one owner and you can't have easements on your own property. 

· Gen rule that grants will be more strictly construed against original owner seeking an easement b/c of presumption against drafter of document. Not every jurisdiction will allow a seller to claim implication by reservation. Less stringent for buyer to get an implication by grant. 

· Re: SoF – not an issue b/c easements emanate from a writing or are created by a legal action consistent w/public policy. 

· Re: Payment – standard CL is never have to pay for an easement by implication. In a few jurisdictions, statutes provide for payment. 

· CASE:  Romanchuk v. Plotkin (Minn. 1943)(p.596) – Three necessary conditions for finding an implied easement:

1) Separation of title

2) The use which gives rise to the easement shall have been so long continued and apparent as to show that it was intended to be permanent. 

3) That the easement was necessary to the beneficial enjoyment of the land granted. 

· Under title theory of mortgage, use created after giving of mortgage does not give rise to an easement in favor of mortgagee.

· Under lien theory, on the other hand, it does, and it passes to purchaser at the foreclosure sale. MOST JURISDICTIONS.

· Touchstone is intent of parties. 

· Easements are efficient if the benefit that accrues to the dominant estate outweighs the loss to the servient estate, an no other property interests are affected. As a gen matter, quasi-easements are efficient, or they would not be created. 

· Preserves easement which would have been created had market been efficient or had parties had the appropriate info.

· Irony – if apparent, why didn't write it? 

· Policy – Consistency demands easements should be implied in favor of party that did not bargain. 

· If apparent, maybe grantor was mistaken about property line, etc. Of course in superior knowledge position. 

· By Necessity – some jurisdictions imply easements if there is no other way to get to property. Some statutes require compensation to owner by claimant.

· CASE: Roy v. Euro-Holland (1981)(p.604): Necessity based on presumption that whenever a party conveys property he conveys whatever is necessary for beneficial use of property. DON'T NEED TO KNOW THIS CASE.

· If original unity of title, right of way of necessity might lie dormant for a number of transfers. 

· Tracing back – common source. 

C) Prescription

· Similar to AP, in that wrong can mature into a legal right w/maturation. 

· Courts borrow SoL from AP, not from nuisance or trespass, although can recover tort damages during AP SoL period. Otherwise ENCROACH elements are the same w/a few twists:

· Continuous – use often by its nature is more intermittent than in AP, therefore element is less strictly construed.

· Exclusivity – Doesn't make sense w/use right – obviously can't be exclusive.

· Hostility and Claim of Right – Split jurisdictions here about state of mind. 

· Must be using someone else's property w/permission (lost grant theory) OR

· Permission defeats claim

· Only affirmative easements can be created by prescription. 

· Need to defend future suits claiming you have exceeded scope of easement. Courts then determine scope. 

· CASE: Fischer v. Ginsbergs (1977)(p.608): Driveway case. 

· In order to successfully bring a claim for prescriptive easement, the party against whom the easement is sought must acquiesce to the activity. Consent by silence can be enough. 

· If actual permission, then license. 

· Deep thoughts: Loss at time of trial can be greater to servient estate.

· Two theories: (1) Like AP – assumes no permission, OR (2) easement was created but document got lost (e.g., the goats ate it) – the evidence that document existed is the continued use over a long time. NOTE: Permission for the 2nd claim is affirmatively necessary.  

· Formal written license can defeat presumption of hostility. 

2. Scope and Transfer

· Farmer v. KY Utilities; Penn Bowling: Easements must have: (1) purpose – use/extent of rights; (2) location (where); (3) time frame (how long); (4) if there are any other conditions (defeasible); (5) if there are any secondary rights (e.g., for utility company to cut bushes around wires). Trier of fact must write easement for the parties.

· Penn Bowling – misuse of an easement does not extinguish easement. 

· Secondary allowed if necessary for enjoyment of primary easement. 

· Appurtenant easements run w/the land, so transferred automatically.

· When easements are personal (in gross) – not designed to benefit the land – obligation of easement probably travels w/sale of obliged land (parties can intend otherwise). 

· Rule: Commercial easements in gross are generally transferable. Law would honor if person grants nonassignable in gross easements. Personal in gross easements ARE NOT transferable. 

· When in doubt, courts goes w/easement being appurtenant (not in gross) – Martin v. Music. 

· CL: Where a transfer results in a qualitatively different use, then there is a surcharge. Can assign it, but assignee must use it in the same was as original grantee. ["One stock."]

· See Miller. Easements in gross are assignable, especially if designed for commercial profit. 

· There are a number of enforcement problems 

C. Running Covenants

· In form, these are Ks, even though most real covenants are contained in conveyances of property interests, such as deeds or leases. 

· Essentially, these are other mechanisms for serving the same function as negative easement which CL is hostile to. NOTE: CL did have some agricultural exceptions. 

· Do promises run with the land? Promises are going to be enforceable against subsequent parties (Spencer's Case, 1583) under property law when:

1. The original parties have a valid K which meets SoF, etc. 

2. The original parties intend for the promise to run w/the land.

a. In CA, in Spencer's Case, writing must say so expressly – must use magic words "assigns" (as noun – to his assigns), but this is a minority rule. "Intends to bind the assigns." In Calif, need to refer to persons who will be bound – "successors to interests." 

i. Exception to this, if thing making promise about already exists, you don't need word "assigns" to show the covenant runs. But if promising not to build a wall which doesn't yet exist, must use "assigns" if want it to run w/the land.

b. Modern rule: Intent can be inferred from construction of instrument as a whole. 

i. Moseley: Determine intention from specific language used and from the situation of the parties when the covenant was made. Omission of word "assigns" does not conclusively demonstrate that the K was not intended to run. 

3. Mutuality b/t the running of the benefit and the running of the burden is not required – only one side of the covenant needs to run. 

4. There must be both horizontal and vertical privity:

a. Vertical: Easily established by a gift, a voluntary succession, a grant, a conveyance, etc. Vertical privity exists wherever there is an ordinary voluntary transfer of the property – exception would be in case of adverse possession. 

i. Technical understanding. People only bound if succeed to same PPI (estate) as person who made the deal. So if original promissor has a FS, and new one has a LE, new one does not have vertical privity. 

ii. Not much of a problem in modern context.

b. Horizontal: Varies. 

i. English rule was that A and B had to have at some part simultaneously held interests in the property (i.e., one held a present interest and other a FI). This effectively limited running covenants to arising out of LL-T situations. 

ii. American rule is that if the covenant was created in transaction involving the land, then horizontal privity exists. This means that if the covenant is created in a sale of property, that satisfies the horizontal privity requirement. Can circumvent requirement by selling land for a peppercorn and then selling it back, creating a covenant in the process. Moseley case says the agreement itself (b/t neighbors) constitutes a relationship that satisfies horizontal privity. 

iii. In short, lost of courts have thrown out horizontal privity explicitly, others have stretched notion as far as possible (the Indiana Court in Moseley) – stating that any promise which touches the land, then it's okay.

5. Covenant must touch and concern the land:

a. If it enhances the value of the land, it touches it.

b. Issues dealing w/physical structures on the land definitely meet this standard.

c. Promises b/t parties to provide a personal service does not touch the land.

d. Middle ground is something like promising to keep hedges trimmed. 

i. Rent does not appear to touch the land, but courts have simply said that rent is per se valid. 

6. Reasonableness requirement? NJ in Davidson case says depends on public policy violations if covenant is enforced. Proposed Restatement of servitudes uses reasonableness for touch and concern and horizontal privity requirements. 

7. Notice is NOT necessary. Successors don't have to be placed on notice. 

· Neponsit case (p.663): Successor refused to pay property assessment. Is it a running (or real) covenant? Court did not look at form (which involved rent and hence was arguably not touching the land), but at intent and effect of covenant. Court says it's fair if you get use to be bound by covenant. Stretching to hold running character of covenant. 

· NOTE: court looked "through" the association to see the homeowners (who did meet vertical privity requirements) – "piercing the corporate veil." 

D. Equitable Servitudes and Subdivision Restrictions

· Created in 19th Century in case of Tulk v. Moxhoy (1843). Tulk sold land to Elms based on promise that he would only use it as a park. Elms then sold land to Moxhoy who knew about promise but said he didn't care, b/c not a biding easement or valid running covenant. 

· The English court bound Moxhoy b/c he knew about the nature of the promise or restriction. If a party knows of the restriction, the promise may be enforceable. Grew into doctrine of equitable servitude. 

· Easier to demonstrate than a running covenant, so favored by Ps. Don’t need horizontal privity. 

· Limitations: 

1. There must be a valid K.

2. which the original parties intend to run w/the land

3. and it must touch and concern the land

4. Notice of prior restriction: 

a. even if actual deed doesn't contain the covenant, courts may sometimes imply a covenant in the form of an equitable servitude if purchaser had notice of the general scheme in question – e.g., planned development...

b. the notice is usually satisfied by: (a) description of the restriction in a recorded deed or other recorded instrument, (b) reference in grantee's deed to a restriction set out in a map or master deed, (c) most jurisdictions allow evidence of a general plan or scheme which a person could obtain from inspecting the property itself. 

c. Midstate pushes implied notice very far. Said notice extended to parcels not mentioned in brochure. Read restrictions from overall docs filed. 
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