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Adverse Possession – Exclusivity and Good Faith

ITT Rayonier v. Bell

Materials p. 10

Note: Appellant Jane Doe Bell

Summary (Court of Appeals):

P has been living on a houseboat moored to D’s property more or less since the early 70s. During that time he had camped on the land, built an outhouse on the land, had a garden, etc. The issue at stake is whether Bell’s occupation of the land was exclusive, as he allowed other houseboat owners to moor very close to him (although despite being on the land, they made no meaningful use thereof barring human waste disposal), and admitted that had someone tried to camp on the land right next to his mooring he would not have said anything.

The court stated that “the possession must be of a type that would be expected of an owner,” (11) and concludes that “Bell’s acquiescence in [the other occasional occupants’] use of the land cannot be described to be simply the attitude of a good neighbor. It show, rather, that there was a shared occupation of the land.” (12)

The court also notes that had the exclusivity requirement been met, that Chaplin v. Sanders did not completely abolish the good-faith requirement, and thus as Bell knew he had no right to the land, he could not take adverse possession thereof. (12)
Summary (Washington Supreme Court, p. 13):

Court affirms appeals court decision as to exclusivity, but reverses as to good faith, quoting Chaplin when they say “His subjective belief regarding his true interest in the land and his intend to dispossess or not dispossess another is irrelevant to this determination.” (13) 

There is also an argument (13, 2nd column, middle) that one should not be able to think themselves out of dispossession, but it is a huge slippery slope issue.

Adverse Possession – Actual/Hostile Possession

Summary

Anderson v. Hudak (Materials p.16)

Summary:
Anderson’s mother conveyed to herself and her (former) husband a 120 parcel in 1960. In the 1960s, Andersons placed a line of trees on what they thought was their western property line. In 1977, the mother conveyed an additional 15 feet to Anderson (now divorced) and sold the remaining 135. The end result is that although Anderson planted the trees, she argues that she adversely possessed the trees since 1977 (when property sold to Hudaks), but as there is no evidence that the Anderson family conducted any activities on the land, the possession was not actual or hostile. In the end, the Anderson’s suit for the property failed because she failed to “show that the true owner knew, or should have known, that the occupancy constituted an ownership claim.” (18)
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White v. Brown
559 S.W.2d 938 (Tenn. 1977)

Woman gave possessions to niece (Sandra White Perry) and house to sister-in-law (Evelyn White) “to live and not to be sold.”

Both bring suit against other of deceased’s kin to have a fee simple conveyed to White.

Chancelor held that the will conveyed a life interest only, and so would pass after White’s death by normal succession laws. Court of Appeals affirmed. The law in Tenn., however, states that they assume a fee simple unless the will clearly sates otherwise. This here is unclear, and as no clear intent to include a life interest, she gets a fee simple.

Moore v. Phillips,

627 P.2d 831 (Kan. Ct. App. 1981)

Life tenant let value of hose deteriorate through lack of proper care. Estranged daughter sued, and Executrix defended with laches and estoppel.. Alleged damages of $16,159. District court found damage to be $10,433. District magistrate bought defense of laches/estoppel. On appeal the defense was not allowed. Issue: Did the remaindermen, in waiting eleven years until the death of life tenant, prejudice the etstate? 
Waste may be voluntary or permissive, where voluntary waste comes through an affirmative destructive act, and permissive is the passive allowance of decay/damage. Because most of the damage happened in last two years of life tennant’s life, and tenant had a responsibility to remaindermen to upkeep property, remaindermen win.
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Fee Simples:

· Absolute – fully owned, inheritable, etc.

· Defeasible – May last forever of may come to an end upon the happening of a future event. May not be sold. Only may be inherited by default (not by will), as not considered a property interest.

· Fee Simple Determinable – ends automatically upon occurrence of said event

· Fee Simple Subject to Condition – may be divested or cut short upon transferor’s election when future event happens.

Marenholtz v. Court Board of School Trustees,

App. Ct. Il., 417 N.E.2d 138 (1981)

· Marenholz (current owners of surrounding property) suing school board to quiet title.

· On March 18, 1941 W.E. and Jennie Hutton conveyed 1.5 of their 40 acres “to be used for school purposes only; otherwise to return to Grantors herein.”

· Jul. 1941 Huttons sold whole property to Earl and Madeline Jacqmain. Deed purported to convey reversionary interest in school land.

· On Oct. 9, 1959 Jacqumains conveyed same to Herbert and Betty Mahrenholz.

· W.E. Hutton died intestate on Jul. 18, 1951, and Jennie died intestate on Feb. 18, 1969. Only legal heir was son, Harry.

· School in use after May 30, 1973

· On May 7, 1977 Harry conveyed to Marenholtz’s his interest in school grounds.

· On Sep. 6, 1977 Harry disclaimed any interest in favor of school board.

· Sep. 7, 1977 suit filed.

Trial court dismissed complaint, ruling that the deed created a fee simply subject to condition, and thus Harry sold no right to Ps.
Issue on appeal is if Ps acquired an interest in the estate from Harry:

1. Neither Harry could not transfer any interest that they had during life or via will. (Ill. Statute effective in 1947; this is counter to common law. Many states like Ill will allow it to be released to the leaseholder, granting them a fee simple absolute.)
2. Might have been transferred to the Jacqmains before the statute, and thus gone to their heirs.

3. Assuming the school had a fee simple determinable, Harry would have automatically gotten the land if the school board had stopped using it for “school purposes.” Harry could have sold this to Ps.

4. Grantors intended fee simple determinable.

a. Said “school purposes only,” suggesting a limited grant.

b. Grantors second phrase seems to “trigger a mandatory return”

Mountain Brow Lodge v. Toscano,

Ct. App. Cal. 64 Cal. Rptr. 816

Suit brought by Oddfellows Lodge (non-profit organization) to quiet title to property, used as a parking lot, received as a gift from D’s parents with a reversion clause.
· Trail court found for Toscano.

· Toscano maintains that language creates fee simple subject to condition.

· Oddfellows maintan that since purpose of use is not defined, it may be used by same for any purpose and thus is a restriction not on the use of the land, but on who uses it. Thus, reversionary clause intended to take effect only if they sell/transfer the land.

· Common law rule against restraints on alienation. (216)

· Issue: Did the use condition create a defeasible fee interest or is it a restraint against alienation and nothing more?

· Court notes that if Oddfellows’ suggestion is carried to a logical extreme, land could not be given to a city for city use, etc. (219, top).

· Finds for Toscano, striking the “sale or transfer” clause.

Dissent
Removing the “sale or transfer” clause is of no effect, as forfeiture of the land in the event that Oddfellows no longer use it is functionally equivalent. From a legal realist standpoint, this is unforgivable.
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Makeever v. Lyle,

Ct. App. Az., 609 P.2d 1084 (1980)

Other condo residents suing for declaratory relief and an injunction to stop construction.

· Lyle and wife bought one of 16 properties in Dec. 1976.

· Each unit had at least one shared wall, and a 2-car carport, and 2 had a second story.

· Lyle wanted to add a second story, and build a workshop under his carport.

· He obtained permission from either 10 or 14 of the others (see 30, top and footnote 6), and started construction.

· Ps filed suit as above.

· Trial court found for Lyle.

· This court reverses.

In short, it is reversed because the AZ statute defines the property of a condo in terms of cubic-feet plus a share of the common space, and thus the new structures would have added cubic footage to Lyle’s share. They rule (33, top) that in the absence of specific authorization in relevant statutes or the condo association’s declaration of submission or bylaws, a condo-owner cannot be deprived of his interest in a substantial proportion of the general common elements without his consent.
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Piel v. DeWitt,

351 N.E.2d 48

· Ps (DeWitt et. al.) suing for fee simple of ½ property.

· Ps Nettie Dewitt and Henry Neimann kids of Charles by first wife. Henry died, so his heirs are suing.

· 1931 Charles Neimann died with an 80-acre property

· Life estate to (second) wife Clara, and remainder to their son, Carl.

· Carl died intestate in 1945, and so under Indiana law ½ went to his mother, and ½ to his siblings (including half-siblings) as tenants in common.

· In 1962 Clara deeded entire property to her brother, William Piel (Defendant-Appellant)

· Clara died on Jan. 20, 1973, and on Feb. 23, Ps filed complaint

· Piel maintains that claim fails due to adverse possession:
· Claims that statute of limitations began to run in 1962 when property ‘sold.’ However, statute does not begin to run until Clara’s life estate terminates, as that is when adverse possession began. Note that Clara only conveyed what she could, which was ½.
· Life estate could have terminated before death if remaindermen were notified, but they were not, and should not be expected to monitor the records office for a transfer of deed.
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Swanson v. Swanson,

514 S.E.2d 822

· George Swanson died in 1970 leaving a life estate in trust to his wife Gertrude, then to whoever she wills it to, else to his nine kids, and if any of them are dead deceased child’s share shall go to deceased child’s surviving children.

· Bennie was one such kid, and died before Gertrude, leaving everything to his wife Peggy.

· When Gertrude died, Peggy sued for Bennie’s share of the remainder.

· Remainder is vested as each kid is named. One condition subsequent that would cause defeasement of vested remainders, if a kid predeceased Gertrude and had kids. Bennie had no kids.

· As Bennie’s remainder in the trust was vested and no condition subsequent was met, it passes to his wife.
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Swartzbaugh (Wife)  v. Sampson (and Husband)(p. 303),

54 P.2d 73

· Wife and Husband are joint tenants, and husband leased some property to Sampson to build a boxing ring. 
· Wife suing to cancel the leases

· Ordinarily one cannot sue a joint tenant for renting it out.

· Lessee merely gives his right to lessee, and not full rights.

· Not liable to other tenants unless they attempt to enter the leased portion.

· P fears that she may lose to adverse possession, but as co-tenant holds for the other tenants and not adversely, that will not work.

Collier v. Welker,

19 N.C.App. 617

· Ps suing to quiet title.

· Ds received ¼ interest in 1950.

· Property in question (32 of 40 acres) in 1963 was conveyed to a series of people who ultimately conveyed to Ps in 1966. All of these people before Ps had grown crops, etc. on the land and effectively had exclusive use thereof.

· P built a house in 1970-71, and in Aug. 1970 D sent a letter informing that he had ¼ share.

· P was unaware of D’s stake, and sued to quiet title
· D claimed that Ps cannot adversely possess, and tried to have dismissed.

· Trial court found for Ps.

· Normally one cannot adversely possess against a co-tenant, but land has been in sole and undisturbed possession of P and his predecessors, so D has been oustered, or effectively adversely possessed.
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Crechale & Polles, Inc. v. Smith,

295 So. 2d 275 (Miss. 1974) (p. 369)
Facts

· On Feb. 5, 1964, P leased a property to D for a five-year term starting Feb. 7, 1964 for $1,250/mo.

· D was informed near end of lease that building he planned to move to was not finished, and so he met w/ P to discuss options in late Dec. 1968 or early Jan. 1969.

· P maintains that he refused to enter into month-to-month, as trying to sell building.

· D maintains that P agreed to let him stay until it was sold or D’s new building was completed.

· D’s attorney drafted extension which P refused to sign, but gave D a verbal OK.
· See chronology on bottom 369-70. In sum, P denied new lease or agreement, but accepted at least some monthly rent checks.

Procedure

· P seeking back rent and damages to property

· Chancery court awarded P $1,750 in back rent and $760 in damages, as well as costs. 
· P appeals arguing:

· Lower Court erred in finding that D was not liable as hold-over tenant for an additional year and

· Damages were inadequate

Rationale

· By remaining after lease, tenant gives landlord option of treating him as either a trespasser or as a tenant for another year.

· P’s Feb. 6 letter was effective election to treat D as a trespasser.

· As after declaring D a trespasser, P accepted monthly rent checks, he effectively agreed to treat D as a month-to-month tenant.

Berg v. Wiley,
264 N.W.2d 145 (Minn. 1978) (p. 403)

Facts

· On Nov. 11, 1970 D leased to Philip Berg, P’s brother for a pool hall for five years beginning Dec. 1, 1970, agreeing to “make no changes in the building structure” w/o written permission, and with Riley reserving the right to re-enter if tenant failed to meet terms of the agreement.
· In early 1971 Kathleen Berg (P) took possession of the lease, and opened A Family Affair restaurant.

· In Jan. 1973 Berg incorporated the restaurant with herself as the sole shareholder, and began remodeling.

· D objected to the continued remodeling.

· In a letter on Jun. 29, 1973 Wiled demanded that Berg complete a number of remodeling items within by Jul. 15.

· Also, a Jun. 13 health inspection resulted in required health changes to be made by Jul. 15.

· On Friday Jul. 13 Berg dismissed her employees and closed the restaurant with a sign “Closed for Remodeling.”
· Berg testified that earlier in that day Riley had tried to change the locks in her absence, and at about 21:30 she and some friends were in the restaurant she observed Riley hanging from an awning looking in a window.
· Moments later Riley was banging on the door demanding admittance, so Berg called the county Sherriff.

· Riley testified that Berg was removing paneling, and so he called the city police.

· The Sherriff and police negotiated with the two to preserve the status quo until they could consult lawyers on Mon. Jul. 16.

· Wiley testified that this then-attorney instructed him to change the locks, which he did on Jul. 16, 1973. Berg returned to find herself locked out.

· The lease we supposed to run until Dec. 1, 1975, and the property was re-let to another tenant on Aug. 1, 1973.

Procedure

· P brings suit against D, the current tenant, and another on Jul. 27, 1973, and an amended complaint sought damages for lost profits, damage to chattels, IIED, and others based on wrongful eviction claim.

· D answered with defense of abandonment and surrender and counterclaimed for damage to premises and indemnification on mechanics lien incurred due to remodeling.

· D-landlord (Riley Enterprises and owner Rodney Riley) appeals judgment from jury verdict awarding P-tenant damages for wrongful eviction.
· Trial court found that D did lock P out, and lockout was wrongful. Jury found no IIED and no damages for counterclaim. Awarded P $31,000 for lost profits and $3,540 for lost chattels.
Rationale
· First issue is sufficiency of evidence to support finding of wrongful eviction
· Evidence shows that Berg intended to maintain possession, and so abandonment is not an excuse.

· Second issue is whether self-help repossession was unlawful.

· Landlord may use self-help to retake property when:

· Landlord legally entitled to possession, and

· Means of re-entry are peaceful

· Wiley argues that only actual or threatened violence makes an entry not peaceful, but violence would have happened had Berg been there.

· Policy against encouraging landlords to take law into their own hands.

· Subsequent to this case, the only lawful means to take property back from tenant who has not abandoned is by resort to judicial process.

· Affirmed.
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