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Property Outline
Spring 2005, Professor Lawson

What is Property?

Divergent Views

· Blackstone

· Property as an autonomous doctrine

· Bentham

· Property as a label for what is protected by laws 

· Today’s legal scholars subscribe to this view 

· BUT…everyone talks this way, BUT don’t ACT this way

· “X has Property, so X Wins” is all over the law; if really thought Bentham way would say X wins and therefore has property

Acquisition of Property

Capture and Conquest: Wild Animals 
Pierson (D) v. Post (P) (N.Y. 1805)

· The Foxhunt Case: Post is chasing the fox with his hounds and after he tuckers-out the fox, Pierson comes in and kills it: Who owns the fox? 

· Judgment for Pierson 

· Family Feud Case – no other reason for it to be brought – its out of pure spite

· Cherry-Picking the fox was a huge breach of social etiquette of the times

· The Events happened on UNPOSSESSED LAND – Assume Hypo where one party was trespassing on the other’s land

· In this Hypo – the landowner would win – WHY?

· What does it mean to own land?

· Owning land meaning owning the “physical space” PLUS everything attached to it

· “Attached” means things that DON’T move around – like rocks

· It’s generally understood that when you sell land, you sell everything attached to it – like the rocks and trees – but REMEMBER: you can contract around this if you want; but the default is that it all goes with the “physical space” because that’s the ordinary way people do things
· If you want to do something out of the ordinary – you just have to say so

· Law has never said you own wild animals on your land – only domestic animals – domestic animals are more like rocks and stay attached to your land; wild animals do not – they move around too much

· But, once the fox is dead, it has problems moving around – so now it is like a rock and goes along with land – but who has the right to covert the wild animal into an object of ownership by killing it?
· Only the owner of the land has the legal right to perform the actions necessary to turn the fox into an owned thing – like killing it ( landowner would own the exclusive right to hunt the fox on his land and exclusive right to perform the acts that would turn the fox into an owned object – kill it

· BUT, neither Pierson nor Post owned the land – so what do we do?

· RELATIVITY OF TITLE

· There is someone out there who possessed the exclusive right to hunt the fox and turn it into an object of ownership

· Both Parties were trespassers because every piece of land in the U.S. is owned by someone – if not by a private individual – residual owner is the State (if an original Colony) or the Federal Government 

· Blackstone defined the owner of property as the person who has the best claim in the universe to the property – the person at the top of the food chain – the “best gun in the west” – We call this the Blackstonian Owner 
· In this case – the Blackstonian owner would be the person who owns the property – but that person is not here – so what do we do? (subject, of course, to the idea that if the Blackstonian owner did show up, that person would trump whoever else may win)

· We decide who – of the parties before the Court – has the best claim to the property – here the fox carcass

· We’re asking, “Whose the biggest loser?” 

· Call this the Irving Principle – Person with 141st best claim is hoping that his opponent is #142 – analogy to “best gun in the west” idea – 141st best gun in the west is look for #142 

· Thus, the Court ignores the concept of Blackstonian ownership and decides, who among the parties before the Court has the best claim to the property – even though the Blackstonian owner or someone with a better claim could – conceivably – come in and trump both parties 

· Why decide title relatively? 

· Avoid duels 

· If we force people to prove Blackstonian ownership, there will be a whole class of cases that could end up being dismissed and resolved with a duel (this is a reality when the doctrine is developed) 

· So – our system of laws decides who, among the parties before the court, has the best claim to the property 

· This is a case of first impression 

· All precedents either involved a landowner or a statute

· Here, the NY court was faced with first case where landowner was not a party and there was no statute

· The RELATIVE winner is the person who first has POSSESSION of the fox

· SO...the question is: “what counts a possession?”

· Physically Touching and Holding = Most obvious Possession

· Killing the Fox = Possession (extremely small conceptual distance between killing it and touching it – just have to walk over and pick it up)
· Capturing the Fox = Possession (Very small conceptual distance from killing it – with is possession)

· Mortally Wounding the Fox = Possession (very small conceptual distance from actual possession as well)

· If we draw the line here – Pierson wins because HE mortally wounded the fox 

· Post wants to stretch this conceptual line of possession just a little bit further to say a “reasonable probability” that one will Kill/Capture/Mortally Wound should be good enough (i.e., I tuckered it out so I was about to kill it, thus I possessed it) 

· Of course – the definition for possession is not uniform and it depends on the object

· What doctrine do we look to in order to answer the question of possession?

· Constitution – Not here

· Statute – None Exist

· Regulations – None Exist

· SO CONCLUSIVE AUTHORITIES ARE NOT THERE

· Precedent: Prior judicial decisions addressing the same or similar issues – Don’t have any: all involve statutes or landowners – this one doesn’t

· Analogy Cases

· Academics – Treatise Writers ( having exhausted everything else – they start reading everything from Roman Treatise Writers to Natural Law theorists in 1500s and 1600s

· This is how far down the list the court has to go to get any authority 

· People settling in on Kill/Capture/Mortal Wound

· Majority Holding

· If we adopt a “reasonable probability” standard – it would lead to a flood of litigation ( a “fertile source of quarrels”

· Reasonable probability rule has too much uncertainty ( HAVE to actually kill, capture, or mortally wound

· Thus, Pierson Wins

·  Rule of capture for wild animals in Common Law

· Pierson v. Post is generally universally accepted in its context as the dominant common law approach ( for general wild animal possession cases

· KILL, CAPTURE, MORTALLY WOUND gives you possession of the fox or other wild animal

· But you are not necessarily the OWNER because the landowner could trump you that any time if you are not the landowner 

· Common Law only if no Statutes or Regs – which will exist a fair portion of the time

Reese v. Hughes (Miss. 1926)

· SO what if you have possession of the fox and you lose it?

· What if you have it confined and it escapes? What now? Can you assert ownership rights?

· Important issue for breeders – in this case guy paid $1K for it and some trapper shot it

· Settled law was that if you captured a wild animal and it escaped, it is now wild again – thus concept of ownership can’t apply to it ( So captured fox ceases to be property once it gets back out in the wild

· Translation: tough shit fox breeder

· Exceptions

· Sometimes wild animals become a little less wild – i.e. domesticated
· Test is whether animal has animum revertendi 

· If the animal is captured, but when it gets out and runs around, it has a tendency to return home

· Like a Dog

· Captured animal must be so domesticated as to have an intention to return home when it gets out and runs around 

· That law was settled – so why was the case brought in the first place?
· P argued that Fox had animum revertendi; this doesn’t fly with Court

· BUT ALSO: The guy who shot the fox was a black man in Mississippi in 1926: Overt racism enough to get 2 lower courts to ignore years of precedent; why judgment HERE (in Miss. S.Ct.) 

· “surely this court will not take out skin and hide off us and give it to this darkey for the mere trifle of ruining the pelt by shooting it twice and filling it full of bullets”

Capture and Conquest: Wild Minerals and Gases
Background of Law of Land Ownership
· How far up and how far down do your property rights extend?

· Latin: he who owns the land owns it up to the heavens and down to the depths: cujus est solum, ejus est usque ad coelum et usque ad inferos
· Ad Coelum Rule

· This idea only starts to change when ballooning starts to take hold in the early 20th century

· The consequences of the rule become untenable and is quickly abandoned

· Reinterpreted to mean that your property rights extend upwards to a REASONABLE extent – everything higher is owned by the government

· Ad Inferos Rule

· Theoretically, can go down at an angle from each side of your property line to the core of the Earth; but practicality takes hold before that

· Metals and stuff that usually doesn’t move is what is normally under your land

· It is covered by Ad Inferos and the Rock principle

· It’s yours

· But what about natural gas and oil that moves around like a wild animal beneath your land?

· This wasn’t an issue until the 19th Century when it became VALUABLE

Hammonds v. Central Kentucky Natural Gas Co. (Ky. 1934)

· The Gas Co. owns all the land around Hammond’s property and there is a huge underground cavern that happens to be underneath both pieces of property
· Gas Co. extracts large amounts of natural gas elsewhere and then stores surplus in this cavern for times of high demand 

· It’s economically feasible since building a storage container would cost all sorts of money and nature has already provided one

· Hammonds sues Gas Co. for trespass for money damages in an effort to get them by the balls for a bunch of money – so we end up with each side arguing positions they wouldn’t normally take 

· Hammonds argues that Gas Co. DOES own the gas that they inject into the cavern (this way she can sustain a trespass claim) 

· Gas Co. argues that they DON’T own the gas that they inject into the cavern

· Would be arguing differently if Hammonds was tapping the cavern and selling the gas for a profit! ( this is the next case

· So to answer the question, Court does the natural thing and reasons by analogy 

· Now we have MINERALS ferrae naturae 

· Wild animals is the other natural place in property law where we see things that move around a lot which can be reduced to ownership – so apply that law here

· On this theory, no one “owns” the gas under her land – but the landowner has the paramount right to reduce it to ownership through Kill, Capture, Mortally Wound

· How do you CAPTURE natural gas?

· Find it, suck it up, and store it in a cage

· But the issue is that gas is wandering into her ad inferos property!

· She’s not trying to exercise her land ownership rights to reduce the gas to her possession

· She’s trying to get the Gas Co. to PAY HER for the gas’s continuous trespassing on her ad inferos property

· So we take this a step further:

· The Gas Co. has released the gas back into its “natural state” since they are putting it in a cavern

· So it’s like a released wild animal – no one owns wild animals if they are captured then released – your relinquish ownership (see Reese)
· Thus, since the Gas Co. released the natural gas back into its natural state – they relinquished ownership of it

· Thus, since Gas Co. doesn’t own the gas, it can’t be liable for trespass and the “win” by getting to court to rule that they don’t own the gas

· Gas Co. isn’t worried about the future implications of this ruling because they will make sure they own ALL the land over a cavern next time 

Lone Star Gas Co. v. Murchinson (Tex. Civ. App. 1962)

· This is the classic dispute

· Gas Co. owns all the land over the cave except for one little tract and Murchinson tapped the reservoir and began pumping the gas and sold it

· If you apply Hammonds rule – Gas Co. loses 

· BUT…Hammonds had been criticized big time by now

· Court finds for Gas Co. and say they own the gas

· The cave is a reservoir for the gas

· The gas has peen captured and put into a cage from which it cannot escape; thus it is not in the wild

· It is like a fox in a cage, but on a leash so that if the cage is opened, it still can’t get out

· Court refuses to address the trespassing issue that is obvious now

· Bottom Line: This is Texas and you don’t fuck with our oil

· Texas courts eventually announced a new rule that there is no liability for this type of trespass

Texas American Energy Corp. v. Citizens Fidelity Bank & Trust Co. (Ky. 1987)

· Now Ky. Backs-off Hammonds and says they are not using it

· But they still use the wild fox analogy ( the fox has just been released in a private confinement zoo – gas in the cavern; you still own it 

· Moral: Doctrine dies hard

Fox and Minerals Cases Today

· There will probably be some statute or legislative authority governing the situation 

· Trespass issue will likely be resolved today by eminent domain statutes

· Government can authorize private companies or firms to exercise the government’s eminent domain rights 

Acquiring Title to Land
Quick History Lesson

· The entire Anglo-American land system started in 1066 when William I conquered England 

· In the beginning – the conqueror wiped out all property rights and there was a blank slate – this didn’t hold up for long because it would ruin any market for land and economic consequences because huge

· By 1500s – Conquering got you

· (1) The right to replace the government

· (2) The right to all government land

· But (3) all private land grants remained in tact

· So...conquering changed political alliances, but not property rights

· These rules were applied when the Americas were discovered

· But it changed a bit because we wanted colonies and the lands were already inhabited by Indians 

· Thus, European conquest law didn’t apply to “heathens”

· But, the “heathens” DID have a “recognized right of occupancy” 

· In Limbo – not full ownership, but its still something 

· Consequence: only European governments could kick the Indians off their land – i.e. only they had the right to extinguish the Indians’ right of occupancy (private citizens lacked this right)
· 1783: U.S. Treaty with England ending Revolutionary War

· Now the U.S. inherited all of England’s property rights in America – including right to extinguish Indians’ right of occupancy

· 1788: Current Constitution ratified and U.S. as we know it comes into existence

· U.S. inherited certain land rights from original 13 States b/c whatever it got, it got from them, who got it in Treaty of 1783

· States generally transferred western lands to the Mississippi to the Feds b/c they couldn’t guard it themselves

· But – from 1788 onward – all new land belonged to the U.S. – from the Louisiana Purchase onward 

· Result: Feds own a big chunk of land from Appalachians to Mississippi

· Government transferred some of this land to M’Intosh 

Johnson v. M’Intosh (U.S. 1823)

· Johnson’s ancestors bought the land from the Indians; M’Intosh received a land patent from the U.S.; suit is about who owns the land
· Johnson sues for EJECTMENT

· Action to determine who legally possess disputed land; essentially saying, “I have a better claim than you do”

· Remember Irving Principle – don’t need to be the Blackstonian owner and have the best claim against the whole universe – just need to have a better claim that the person you are trying to eject – RELATIVITY OF TITLE

· Other type of action: QUIET TITLE ACTION

· Action against the entire world who receives notice of the action saying that you have the best claim in the universe 

· You are asking anyone who wants to challenge to come on down; 

· In this Action, you have to prove you have the best claim in the world

· All the Indians had was a Right of Occupancy, thus, all they could have conveyed to Johnson was a Right of Occupancy, extinguishable at ANY TIME by the sovereign – i.e. the U.S. government (see above history) 

· Thus, when U.S. gave M’Intosh the land patent, they effectively extinguished Johnson’s right of occupancy that he got from the Indians 

· Case formalized U.S. accession to European tradition of property rights and acquiring title

· Thus, every title is ultimately going to trace back to some grant from a European sovereign 

Cherokee Nation v. Georgia

· Remedies don’t enforce themselves; need the executive

· Need to understand the potential costs of enforcing the legal rule

· “The Cherokee Principle”
· This is just a long digression to make the above point that a judgment means nothing unless you can enforce it with the power of the executive

· Here: S.Ct. ruled that GA couldn’t constitutionally regulate Indians and their lands and thus some missionaries who had gone onto Indian lands in violation of GA law needed to be released; GA ignored the S.Ct. and President Jackson refused to affirmatively enforce the S.Ct. judgment because we know he was all about hating Indians 

· “Marshall has issued his opinion, now let him enforce it”

Modern Mechanisms of Title Assurance 
Warranty Deed
· Seller is warranting to the Buyer that their Title is good

· I.e. Seller is warranting Blackstonian Ownership ( that no one else will ever be able to come dispossess you, the buyer

· Seller takes the risk of the title not being good against the whole universe 

· But, in reality, having a Warranty Deed implicates the Cherokee Principle

· What are the chances that the fraudulent seller actually stuck around?

· Can get all the judgments you want – but there will be no one to enforce them against unless the seller is still around

· Title Insurance

· Just like any other insurance – except this one insures that your title is good

· If you end up being dispossessed – insurance will cover the costs

· Good idea to get it

Quit Claim Deed
· Seller is honest and is acknowledging that they don’t know whether they are the Blackstonian Owner or not – they could be; they could not be

· Essentially, when conveying, the seller is saying “whatever interest in this land that I’ve got, now you’ve got.”

· No warranty one way or the other

· The BUYER takes the risk of the title not being good in this situation 

Other Issues in Title Assurance
· First – deeds are just pieces of paper that transfer ownership in land

· Title Searches

· Mechanics are long and difficult

· Will cost a lot of $

· Records get lost and destroyed
· You are not by law required to file your deed in the registry of deeds, but the recording statutes attach consequences of not filing that deal with the validity of your title should claims be made against it because of subsequent transactions

· So there are “incentives” to file your deed, but no affirmative penalties for not 

· Warranty and Quit Claim Deeds are both in wide use and there is no inherent necessity for one or the other
Recording Statutes 

· Common Law: “First in Time, First in Right”

· Recording Statutes can alter this rule and make what is recorded first controlling
· You don’t have to record your deeds, but these statutes give you an incentive to

· Different Statutes

· Race Statute (NC)

· No transfer from A to B will be valid against C (who has paid a valuable consideration – person who actually coughs-up good hard money), unless B has registered the transaction

· So…pretty good incentive to record transaction, even though no affirmative penalty 

· Race-Notice Statute (WI)

· C has to record FIRST – more incentives to record!

· So C has to pay good money AND record first

· Notice Statute (MA)

· Don’t worry about whether anyone has paid any money; just have to make sure the document is recorded 

· All variations on the same theme ( in order to protect yourself against a dishonest seller, get the documents into the registry ( incentives provided by presumptions in the statutes

Acquisition of Property Rights by Find
The Basics – If the Prior Possessor (Owner) Shows-up, He Wins (With 3 Exceptions)
· Three people we’re worried about

· (1) The Owner (Prior Possessor)

· (2) The Finder

· (3) The Landowner (Person whose land the property was found on)

· RULE: The Prior Possessor (PP) has a superior claim over the Finder and the Landowner, no matter what ( Even if the PP is a thief and originally stole the property before he lost it

· So, Finder and Landowner ALWAYS lose to the PP

· EXCEPTIONS (PP will LOSE to the Finder or Landowner)

· (a) Abandoned Property

· (b) Statute of Limitations

· (c) UCC § 2-403

· (a) Abandoned Property
· The PP must part with the property with the permanent intention of never reclaiming it

· How do we determine the INTENT of the PP? ( Permissive Inference from the Facts

· (b) Statute of Limitations
· Replevin ( Original action for getting back something that’s yours that someone else is holding 

· General Statute of Limitations for this claim is 2-3 years, sometimes as much as 5 years

· Statute of Limitations can allow a rank thief the become a legit possessor 

· Statute of Limitations can extinguish one’s legal rights as a prior possessor 

· Once you find something, you have an affirmative duty to take steps to notify the prior possessor – usually statutory (NB: you are allowed to walk on by – don’t have to be a “finder”)

· But…most of the time prior possessors don’t show up because they don’t discover that someone has gotten/found their property 

· Most of the time you are left with Finder and Landowner
· So then the dispute devolves into the Irving Principle ( Who’s the biggest loser? 

· The rest of Finder’s Law is subject to the caveat that a PP will ALWAYS trump the claims of a Finder or a Landowner (subject to the stated exceptions)

Rules for Finder v. Landowner
General Framework

· Three Types of Found Property (determined by the mental state of the person who loses it)

· (1) Lost

· Unintentional Parting with Property

· (2) Mislaid

· Intended to Part with the Property, but NOT Permanently 

· (3) Abandoned 

· Intended to Part with the Property PERMANENTLY 

· The dispute only occurs when the Finder IS NOT the Landowner 

· Two Categories of the Land Locus
· (1) Public

· (2) Private 

· Not in the sense of whether it is government owned

· This Public vs. Private has to do with whether a large number of people travel through the area of the find

· Rules for Mislaid Property
· Landowner wins, period

· Reasoning for result ( if someone deliberately puts property down and forgets to pick it up, they are going to be more easily able to go back and retrieve the property from where they remember they were 

· Flaws in Reasoning: 3 Types of People

· Honest ( Going to turn in the wallet they find in the pub; not think about legal rules

· Crooks ( Just going to take the wallet; not think about legal rules

· What’s it going to cost me? ( Folks in between; Might think about the legal consequences

· What sort of incentive does it give the finder to turn in his find when landowner has right against all others except for the owner?

· Rules for Lost and Abandoned Property
· Presumptive Rule: Finder is going to beat the landowner, subject to systematic, large exceptions

· (1) Trespassing Finders LOSE

· Dicta in cases suggest that if the trespass is trivial or merely technical, the trespasser can still win as the finder – never in a holding though

· (2) Finders Finding in a Private Locus LOSE

· This is relatively unclear

· Idea is that finders will lose to the landowner if the locus of the find is private enough

· (3) Contract (i.e. plumber and pool cleaners, hotel maids) 

· Nowadays, provisions written into the employment contracts explicitly governing disposition of found property

Lost vs. Mislaid Property: Making the Distinction 

· We’re trying to discern the MENTAL STATE of the PP

· Two good ways to prove mental states

· (1) Put the person on the stand

· (2) Examine the actions that they took and ask the jury to infer the mental state 

· Problems

· (a) We don’t have the prior possessor;

· (b) We don’t know what exactly the prior possessor did; and

· (c) If we had either of those conditions, the problem would be mute because the prior possessor would be present and they would win

· So law has set itself up in a weird possession

· Have to make a determination that turns on the mental state of a person who is not present and whose actions we know nothing about 

· So we have to look at the reasonable actions of the prior possessor in the situation 

· Wallet on the ground vs. on the counter ( look at the location of the item and make your best guess on a preponderance of the evidence 

Benjamin v. Linder Aviation, Inc. (1995)

· P finds $18,000 in wing of an airplane; no question that P is finder of that property

· Question is whether the property is lost, mislaid, or abandoned

· Obviously not lost

· Interesting question is mislaid vs. abandoned 

· Mislaid vs. Abandoned

· Mislaid

· Locus owner wins

· Then only issue is who is the locus owner

· (a) Owner of the airplane; or 

· (b) Owner of the hanger (
· Court is right that it is the airplane owner – the BANK – who is the locus owner

· Abandoned

· P not trespasser, nor was it a private place, no was there a K in place

· P would win if the property were abandoned 

· What else do we know?

· Mostly $20s, mint dates in 50s and 60s, smelled musty
· Majority: OF COURSE ITS MISLAID!
· Who abandons $18K?

· Thus – Locus Owner Wins – the Bank

· Credible Argument for Abandonment: DRUG SMUGGLING 

· Feds on to them and they cut their losses

· Another credible argument for Mislaid

· Previous Owner of the plane before the bank could have been someone who grew-up or lived through the Depression

· Banks not stable, so they create their own “bank” for their money

· Still don’t trust banks

· Supported by mint dates

· POINT: Whatever characterization of the property (lost, mislaid, or abandoned) that the trier of fact reaches will likely hold on appeal so long as it is rational 

· It is a question of fact for trial which will almost always be upheld on appeal

· Fact Finders have big discretion and their conclusions will be upheld so long as they are reasonable 

How to “Find” Property 

· To be a finder – (1) you actually have to succeed in picking it up to take possession of it
· Popov v. Hyashi – The Rare Exception of Constructive Possession 
· Suit over who owns Barry Bonds’ 73rd HR Ball

· Mob scene for ball; P would have gotten the ball if not for the mob; D ended-up with the ball at the end

· Was there any basis for saying P had constructive possession?

· The equivalent of the pass interference rule in football?

· MLB is considered to have abandoned the ball once it goes into the stands

· When did possession happen?

· P was first to stop momentum of the ball; on the model of Peirson v. Post, P tuckered-out the fox, but D killed it, so tough shit P – Popov loses on strict property law 

· Academic Symposium on this case comes up with “pre-possory” interest in the ball; BUT D had ACTUAL possession, so you sell it and split the proceeds ( totally lawless decision; only analogy is to maritime law

· (2) For possession to be complete, you need physical possession AND a mental state
· Ex: Keron v. Cashman (1896)

· 5 boys age 9 and up playing on the RR tracks in NJ; They find a sock and pick it up and start hitting each other with the sock; it breaks and $800 comes falling-out

· The efforts to locate the prior possessor proved unavailing 

· What happens with the $800?

· For Mislaid: No finder v. landowner; RR could intervene in principle because they were trespassers, but not worth it 

· Question is who was the finder among the kids?

· (1) First to pick it up: 9 year old

· (2) Holding it when the money came out: older kid who was hitting the others

· At what point do you have possession in the eyes of the law?

· They were working together as a group – in sock whacking – when they discovered the money – it wasn’t until the point that the money came out that the kids had the necessary mental state to count as possession; before that, none of them did 

· Statutes

· Modern world has statutes for everything

· First question in a Finder’s case should be “is there a statute, and if so what does it say?”

· Statutes tinker will all aspects of Finder’s law

Bailments and Accessions 
· What are your responsibilities for maintaining found property for the prior possessor

· You have to make reasonable efforts to locate the prior possessor; none shows up; dispute with landowner settled; then prior possessor shows up to claim property before statute of limitations runs out: what happens? 

· Tort of CONVERSION ( loss or destruction of items of personal property
· Blackstonian Ownership doesn’t actually vest in you until the Statute of Limitations runs out

· Thus, question becomes to what extent are you liable to a prior possessor who shows up before the Statute of Limitations has run?

· Bailments and Accession give goof analogies 

Bailments

· Voluntary Entrustment of your property to someone else 

· Bailor (entrustor); Bailee (person to whom you entrust) 

· Are Bailments a species a K?

· Not always a Contract because you can have a Bailment without consideration 

· K and Property Law intersect here 

· When is the Bailee liable and for what?

Peete v. Roth Hotel
· Common Law Bailments depended upon nature of the agreement between bailor and bailee

· (1) Bailment for the sole benefit of the person to whom the property is entrusted (only the bailee benefits)

· HIGH standard of care

· Even SLIGHT negligence will make the bailee liable 

· (2) Both Parties to the Bailment Benefit

· Standard of Care is ORDINARY Negligence

· “Watch my laptop and so I can get a coffee and I’ll get you one too”

· Parties in this kind of Bailment are in a K too – so if it is genuinely a K with Consideration, etc., they can overrule the Property Law default and make the standard of care whatever you want – bargain for it

· (3) Only the Bailor Benefits

· Bailee only liable for GROSS Negligence

· “Watch my laptop while I go get a cup or coffee” 

· This case represents the move away from the Common Law Scheme

· Negligence isn’t a clear concept in Tort law ( its hard enough to define “negligence” let alone 3 different levels!

· Both parties usually benefit; it’s a pain in the ass to pigeon hole the cases

· Thus ( Gravitation towards Ordinary Negligence for all Bailment Claims

· Bailee’s duty is to return property to Bailor in the same condition 

· Bailee has a right to use the goods, but parties can contract around this 
· When the Bailee is in possession of the property; he is vested will ALL POSSESSORY RIGHTS ( Lawsuit Situations
· The Bailee may sue on behalf of the Bailor and obtain recovery or a judgment ( but as soon as the Bailor shows up, he’s entitled to what you recovered on his behalf

· If there is a wrongdoer involved, such as a thief or vandal; the wrongdoer only has to pay one recovery, whether it be to the bailor or bailee; so if bailee sues and gets a recovery, the bailor cannot sue the wrongdoer as well; BUT...the bailor could sue the bailee if the bailee refuses to hand over what he has recovered

· Bailor can also sue Bailee for negligence in addition to the recovery he gets from the wrongdoer ( wrongdoer still only paying once

· Bailee can also recover his independent interest in the use of the property from a wrongdoer ( i.e. a use interest independent of the Bailor’s interest ( so bailor can recover more than the value of the bailed property 

· Anything to stop finder from suing thief for damages and loser suing thief for replevin? NO – works in theory but thief may have to pay twice (once in damages and once in replevin) – but there is absolutely no case with this fact set – so no strict answer in the law

· Tort of CONVERSION: destruction or damage to an item of personal property

· Bailee can recover stolen property in replevin ( he was the prior possessor and has the better relative title; then Bailor has the superior claim to the bailee

Airport Parking Case

· Issue is when a Bailment is actually created

· Voluntary entrusting of goods that doesn’t rise to the level of a bailment 

· Questions on the margin on whether it is a bailment 

· Parking lot owner: I have not assumed entrustment; I have just rented you space with which you can do anything 

· Voluntary entrusting requires a certain mental state on both ends of the parties

· Issue becomes what you voluntarily took charge of
· Ring vs. a Crackerjack Box with a ring in it ( how is hotel supposed to know what’s in the Crackerjack box?

· Parking garage cases – if you take the keys, park the care, etc. – you have taken custody of the car and have been entrusted with it – you bet it’s a bailment

· What about luggage in the car? A reasonable person would expect there to be luggage in a car that is in tourist district of New Orleans

Applying Bailment Law to the Rights of Property Owners

· Initial Matter: Can’t call the Finder-Owner relationship a Bailment – IT IS NOT VOLUNTARY ENTRUSTMENT

· However, it can be view as some sort of gratuitous bailment to the sole benefit of the bailor (but bailee can benefit too)

· If you are a finder – you are assuming some kind of obligation with respect to a duty of care to a prior possessor – if the prior possessor shows up, you’re going to be liable to a negligence standard
· CAVEAT: Prior Possessor NEVER shows up 99.9% of the time, so this is largely an academic/theoretical issue

· What if you do something good to the prior possessor’s property and then they show up? – Law of Accessions 

Accessions

· The Players

· Improver

· Prior Possessor (PP)

· Most of the time this issue is resolved by K – but sometimes not

· Conceptualized as an assembly line adding value 

· MAJOR QUESTIONS

· (1) Are the actions of an improver ever enough to divest a prior possessor of property rights?

· (2) Depending on who ultimately ends up owning the item, does the other party get compensated (paid) for what they lost or gained?

Personal Property

· If the law doesn’t have to determine ownership, IT WON’T

· Some basic Rules

· If the improvements can be removed from the principal item without damaging the principal item, then the improver gets to remove and keep his improvements (i.e. the new engine in an old dump truck)

· If the improvements can’t be removed without damaging the principal item – then the law is going to have to decide who now owns the principle item – the PP or the Improver
· Thread that get woven into the garment 

· Steal someone’s wood and incorporate it into a building you are building

· Time and Labor spent improving can’t be separated

· Determining what the principal item is ( Look to

· (1) Common Sense

· (2) Understanding of Value

· (3) Fairness to the Parties 

· Why is improver improving?

· Good Faith mistaken belief of ownership

· Bad Faith (i.e. a thief who improves your property) ( looked upon disfavorably in the law

· Then, the bottom line is that the Improver will sometimes divest the PP of his property rights by virtue of his improvements

· So when will the Improver divest?

· No hard and fast rules

· But think of the “diamond ring” polishing fact set

· 5X increase in value won’t be enough for improver to divest, by 25X will

· No set standards – just a general idea of how much the improver must improve before divesting the PP 

· What about the absolute increase in value? – say from $1 million to $2 million – are going to say this is enough for the improver to divest? – we don’t know because there has NEVER been a case involving this amount of money as it relates to personal property – most are land cases, and REMEMBER, land is different

· Does anyone get any Money out of this (improver or PP)?

· If the improver gets title – the PP of the thing that gets mixed in is going to get some money because it was converted (tort of conversion)

· I use your paint on (to improve) my car without wrongfully – car is obviously principle item – I’m going to have to pay you for your paint
· If the PP retains title – Improver is Shit-Outta-Luck
· Moral – Improve with care

· Make sure you have good title to what you are improving 

· I use my paint on (to improve) your car – tough shit improver

Real Property: The Innocent Improver Doctrine
· Honest mistakes about who owns land are common because it’s easy to fuck up a survey or something – so extremely plausible that you might improve land honestly believing that it belongs to you
· Normal Law of Accessions

· Land is ALWAYS going to be the principal item because it is special – no matter how big the building is that you put on it

· You can’t separate-out a building on the property 

· Best argument is that the value of the building is way out of proportion to the value of the land and I have improved the land to such a degree that I should be awarded title to the land

· Bad Faith Improver will always loose 

· Somerville v. Jacobs (W.Va. 1969) embodies the modern law of Accessions as it applies to land
· Two Options

· (1) The Landowner can keep the land and pay for warehouse

· (2) The Improver can pay the Landowner for the land since dispossession of one’s land is not such a big deal in the modern world

· The Dual Option is the Minority Rule

· 1/3 of states have some kind of remedy for innocent improvers of land

· In 2/3 – there is no such rule – so you better be damn sure you’re building on property that’s not yours 

· Remember that bad-faith improvers of SOL

So do you have to live in eternal mortal dread that you could be disposed of your improvements?

· NO NO NO

· Personal Property ( once the Statute of Limitations runs, YOU – the finder – become the Blackstonian owner 

· Real Property

· 3 Basic Actions to Recover Real Property
· Action for ejectment (get off my land)

· Action to quiet title (come challenge by blackstonian claim)

· Trespass (injury to your land)

· Each action has a statute of limitations that runs from 5-20 years

· BUT ( Passage of time is a NECESSARY – but not a SUFFICIENT – condition to take title to land – IT REQUIRES MORE

· To take title of “found” land, the law requires 

· (1) The Statute of Limitations to Run; AND

· (2) Proof of ADVERSE POSSESSION (the MORE)

· Why? Land is fucking special

Adverse Possession

INITIAL QUESTION: Has the Statute of Limitations Run Out?

· Before even considering whether you meet the criteria for adverse possession, you have to look and see if the statute of limitations has run out

· IF the statute of limitations HAS NOT RUN OUT – the Prior Possessor can bring a recovery action and force you off the land

· Action for ejectment (get off my land)

· Action to quiet title (come challenge by blackstonian claim)

· Trespass (injury to your land)

· Each state has its own quirks regarding the statute of limitations, and some impose different lengths for different situations 

· Some states shorten the limitation period if you pay taxes on the land because this is a way for a prior possessor to identify someone with an adverse claim – if the prior possessor is not paying attention to their land, they are SOL

· This tax rule is a West-of-the-Mississippi phenomenon: large tracts of land; hard to ID if someone if constantly trespassing – so trade off is that we’ll have people pay taxes so you can ID them, but statute of limitations is shortened, but you have to be paying taxes for whole statute of limitations to get the benefit of a shorted period of limitation 
· BUT...the main point is that in order to even reach the question of Adverse Possession, the statute of limitations has to have run out

· AND...since land is special to us, we require that an adverse possessor show MORE than just that the statue of limitations has run

· We want to give the prior possessor one last thing to fall back upon after the statute of limitations has run out

Elements to Prove Adverse Possession – ENCROACH 

· (1) Exclusive

· (2) Notorious 

· (3) Claim of
·       Right

· (4) Open

· (5) Actual

· (6) Continuous

· (7) Hostile

· The exact list of factors change from state to state, but the basic ideas are the same

· Some state statute may require even more than the Statute of Limitations running and ENCROACH (i.e. like paying taxes on the property) – so just have to be weary of that

· This is how a trespasser – a tortfeasor – can become a bona fide owner – so we want nice strict requirements for winning an adverse possession claim

Fact-Set to Make the Discussion Concrete - Jarvis v. Gillispe  

· G was a recipient of a quitclaim deed (whatever we’ve got, you’ve got) from VT town in 1986; problem is town acquired land in 1935 and did absolutely nothing with it 

· Parcel is bordered by road in front and Jarvis’ property on 3 sides

· J began making incursions in 1947 – trespasses in 1947 – town could have brought an action for ejectment, or quiet title or trespass suit at that time – but does nothing – so has town lost whatever rights it may have had by the passage of time?
· Taking about 39 years from the original entry: 1947-1986

· (1) statute of limitations (15 years) has run out and statute has no additional requirements
· If it were personal property, G would be SOL because of Statute of Limiations – but this is PROPERTY

· So G says you didn’t do everything else common law requires of you to get title 

· i.e. ENCROACH 
Requirement #1: “Actual”
· The Adverse claimant ACTUALLY has to be on the land – ACTUALLY has to USE it

· Good Test: If the statute of limitations hadn’t of run, could the prior possessor bring a land action against you?

· If yes, then you are actually on the land

· You can’t just watch and drool and wait for the statute of limitations to run out, you actually have to be on the land

· What do you have to do with the land?

· You have to do things that a reasonable person would do if they were the true possessor of the property

· What is ACTUAL use?

· Building on property is obvious

· Ongoing grazing is obvious

· J’s Use

· Grazed animals occasionally

· Parked vehicles 

· Cut some wood

· Put up no trespassing sign 

· Taped some trees for sap

· J didn’t use it for much over a 39 year period

· But, the question is what a REASONABLE person would do with the land
· The trial court here found that this was reasonable use for a town in VT

· There is no formula for this – its’ about reasonable use given the circumstances

· Also – whether the adverse claimant Actually used the land is a question of fact that generally won’t be disturbed on appeal

· Most of the time, this factor isn’t an issue – what the Adverse Claimant is doing with the property is usually rather obvious

Requirement #2: “Continuous”
· Standard: The way a reasonable true owner would continuously occupy property
· Go to grocery store or see in laws – obviously not going to affect continuity 

· 3 months in Europe? – getting interesting

· 3 years in Tibet? – obviously not continuous

· This is also a question of FACT – thus the trial court’s determination will hold on appeal – it just has to be a REASONABLE finding of fact
· Model Case

· Never absent more than a year; but absent for up to a month or more

· Using property episodically 

· Have to assume that he was gone for 11 months at one point because the Adverse Claimant bears the burden of proof in adverse possession claims

· So is being gone for up to a year enough to defeat continuity?

· Urban – not continuous

· Forest land in Vermont – not so weird not to go onto property for a period of time 

· In Vermont – reasonable true owners probably don’t go on land for periods of time

· Bottom Line: Possession was continuous enough for this case – it’s not a slam dunker, but is doesn’t have to be – it only has to be reasonable 

· This case represents the outer boundary of continuity – 1 year is a while 

· “Seasonal Occupancy”

· Characteristics of the property dictate your absences
· Courts are split 50-50 on allowing Adverse Possession claims based on seasonal occupancies

· Some say that seasonally Adverse Possessed property can never be adversely possessed

· VT goes with the view that seasonal use is OK

· “Tacking” ( adding two or more wrongful occupants to beat the statute of limitations and claim Adverse Possession

· Example

· Statute of Limitations is 15 years

· I’m there for 13 years and then pass my interest in the land on to you by Will

· You use the land for 5 year before the prior possessor shows up and tries to remove you

· Can the 18 years (13+5) beat the 15-year statute of limitations?

· Adverse Claimants are allowed to “tack” if the handover of the interest in the land from a previous wrongdoer (potentially adverse claimant) was VOLUNTARY

·  Trespasser #1 must be in PRIVITY with Trespasser #2 ( The handover of the interest must be voluntary 

· Note: Trespasser #1 can kick Trespasser #2 off the land on the Irving Principle if Trespasser #2’s use isn’t authorized by Trespasser #1

· Note: The Prior Possessor (and his heirs) doesn’t get a new clock for the statute of limitations when he dies or sells the property 

· Stopping the Statute of Limitations Clock from Ticking (or delaying its start)

· MOSTLY is a function of state statute

· Common situations where the Clock may stop or fail to start
· You are a MINOR – statutes sometimes say if owner is a minor – we will stop the clock 

· You are LEGALLY INSANE and not competent to bring suit

· You are INCARCERATED 

Requirement #3: “Open and Notorious”
· Occupation has to be out there for people to see

· Two twists on “Open and Notorious”
· (1) Adjacent Property (theoretically fascinating, but fucking useless – One Mass. case where this happened)

· Scenario ( entrance to a cave on parcel 1 that extends under parcel 2 – owner of parcel 1 charges people to go into the cave – statute of limitations runs – can the owner of parcel 1 make an Adverse Possession claim to parcel 2?

· Court held that the owner of parcel 1’s use of the part of the cave that extended under parcel 2 was NOT OPEN AND NOTORIOUS 

· Court refused to hold owner of parcel 2 responsible for knowing where the cave ends

· Does ad inferos rule work in reverse? 

· Adverse Possession of cave so then you get the surface too? 

· Unresolved because court said possession was not Open & Notorious

· (2) Who is Responsible for Knowing Where the Property Line is? 

· THE question responsible for a large percentage of Adverse Possession litigation

· Scenario 
· Some structure nominally infringes on a neighbor’s property, unbeknownst to either neighbor

· Parcel 1 = dog house owner

· Parcel 2 = neighbor

· So Parcel 1 tries to sell and a survey reveals the encroachment 
· If the statute of limitations has not run – the dog house is going bye-bye

· But if the statue of limitations HAS run – has the owner of the dog house satisfied the requirements of Adverse Possession for the little sliver of land that the dog house encroaches upon? (a few feet or inches?)

· The Answer is split all over the map – no single answer or resolution – varies from place to place

· So there is no answer to who is responsible for knowing where the property line is

Requirement #4: “Exclusive”

· Not a very exciting one – left off the list most of the time
· Means “not a use shared by the general public”

· i.e. random people going through your property to get to a public beach 

· The amorphous public isn’t going to get title to your land though Adverse Possession

· Requirement is use by a discrete person or group of persons

· Also – prior possessor can’t be using the property too 

Requirement #5: “Hostile”
· Another stupid requirement

· All it means is “NON-PERMISSIVE” 

· i.e. you don’t have permission to be on the land

· is just redundant 

· can’t eject someone on your land permissively – need to have a an action against person to start statute of limitations running

· Objective inquiry: Are you a wrongdoer?
Requirement #6: “Claim of Right”
· Inquiry: What beliefs does the wrongdoer have with regard to his occupation of the property?
· Good Faith – You think the land belongs to you

· Bad Faith – You KNOW the land DOESN’T belong to you

· Middle Ground – I don’t know whether this land belongs to me 

· 3 Approaches for the Answer 

· (1) Only GOOD FAITH Adverse Possession Claimants can win

· (2) Only BAD FAITH Adverse Possession Claimants can win

· (3) I Don’t Care ( law won’t even make this inquiry 

· This inquiry is about the state of mind of someone who is PRESENT

· “If state of mind is X, you win; if state of mind is Y, you are a tortfeasor” 

· What the fuck do you think the Adverse claimant is going to say?

· But – there will be more evidence than just your own testimony about your state of mind – to guard against perjury 

· Jurisdictions are cascading towards the “I don’t care” position
· Refusal to even make the good faith or bad faith inquiry 

· Professor Helmholz and the “I don’t care” position: “Helmholz effect”
· When we actually sort though outcomes of the cases – we find that bad faith actors seem to lose these cases a lot more often than reported facts suggest they should

· Bad faith actors lose a lot more frequently than a dispassionate assessment of the facts would suggest they should 

· Not saying that bad faith actors ALWAYS lose – just that they do most of the time 

· Not a rule of law ( just something going on in the background

· Close factual questions on other AP factors may lead to skewed views on these other factors based on whether we’re dealing with a good guy or bad guy

Other Issues in Adverse Possession

Color of Title

· Fancy way to say that you have a deed to the land, but that deed is in some way defective, thus you really don’t have the land

· In cases where a Good Faith claim of right is required – this is EXTREMELY helpful

· The ability to leverage Color of Title into Actual Title depends on the magnitude of the defect

· 5 into 6 acres – might fly

· 5 into 40? Not so sure

· Some statutes of limitations shorten Adverse Possession time if you enter under Color of Title

Adverse Possession of Government Property

· You can NEVER adversely possess property of the U.S. Federal Government

· Most States also prohibit Adverse Possession actions against State-owned land

· Question of Adverse Possession is more open when it comes to land belonging to entities below the State level – cities, towns, etc.

· Some states allow Adverse Possession claims against subordinate entities so long as the land was not being held for public use by the subordinate entity 

· Every State is different though

Caveat: Adverse Possession is COMMON LAW; thus, if a State wanted to, it could abolish ALL of the common law requirements of Adverse Possession and limit the inquiry to the running of the Statute of Limitations 

Gifts
Two Principles of Property Transfer
· (1) We want to honor the intentions of the grantor

· We want people to be able to transfer their property to whom they wish under the terms the wish

· (2) We want the law to make sure that it gets the grantor’s intentions correct

· Channel intentions through formal mechanisms like consideration 

· Prove you “meant” it

These Principles Crash Head-On When Talking About Gifts
· “I give you my watch in one week” and then when ask for it a week later, grantor says NO

· Enforcing future promises to make a gift cause two problems

· (1) We want to honor the intentions of the grantor (but do we measure those intentions at the time of the gift promise, or when he takes the promise back when you ask for the gift at some point in the future?)

· (2) Enforcing a gift promise frustrate the whole formality requirement to ensure we got the grantor’s intentions correct!

· Where the consideration?

The Law Recognizing Gifts
· The Law will recognize a gift as valid if there is

· (1) Delivery, and

· (2) Acceptance

· But this then begs the question of what constitutes “delivery” and “acceptance”

· Promise to make a gift won’t fly (unless we can get into R2K § 90 stuff)

· There are the Blindingly OBVIOUS cases when you make the gift and actually hand-over possession – easy cases

· But what about the closer and more difficult cases?

· “I promise to give you my grand piano, will you take delivery tomorrow?” 

· Obviously can’t take it then and there

· Will we ever recognize “constructive” delivery?

· Answer: SOMETIMES

· This is where the law falls apart and there are no rules

· Where the judge isn’t sure about the case, he will often invoke the “delivery” requirement 
· Gifts causa mortis

· Making a gift in the contemplation of death

· One solution: change your will! – no reason for the law to undercut the FORMAL channels of gift-making 

Estates in Land and Future Interests
· Law all about the disposition of personal assets whose lives are longer than yours ( LAND
· Will legal system recognize ability of dead people to control future possession, use, or distribution?

· Conceptual move – I can control future interest is possession, use, disposition of my land

· What does it mean to own a piece of land?

· POSSESSION

· USE 

· DISPOSITION 

· Note the Feudal history of land law – it all begins in 1066 after William the Conqueror wins the Battle of Hastings

· Need to create a MARKET in land – vital to economic stability 

· Historical State of the Law that Matters for Us

· (1) “Heir Apparents” have no say as to what a present possessor of land can do with that land – the heirs have no interest whatsoever until they become the present possessor

· (2) Conceptually, one’s interest in land is POTENTIALLY INFINITE
· (3) Your interest in land is FREELY TRANSFERABLE  
Present and Future Interests in Land: Grantor-Grantee Relationship 
General Framework: There are only FOUR potential Present Interests in Land

· (1) Fee Simple – Potentially Infinite Interest that is Freely Transferable 
· (2) Fee Tail

· Not in American Law

· (3) Life Estate – For the Period of A Human Life
· (4) Tenancy 

· Not to be dealt with in this Unit – governed by its own distinct law 

· But, just know, that it is for a term of fixed years – and the grantee (or his heirs) gets to keep that Tenancy until the fixed term is up
· Thus, a Tenancy could end up being longer, in absolute years, than a Life Estate, but it is considered a “LESSER” interest than a Life Estate for the purposes of the general land-transfer rules

· The Hierarchy here is only CONCEPTUAL 

WE ONLY CARE ABOUT FEE SIMPLES AND LIFE ESTATES RIGHT NOW

General Framework: Future Interests in Grantor-Grantee Relationship 

· (1) Reversion

· (2) Possibility of Reverter

· (3) Right of Entry

Some General Rules

· A grantor can only grant away either

· (1) what he has; or

· (2) something lower on the hierarchy of Present Interests 

· A grant “To A and his heirs” unequivocally means “To A in fee simple absolute” 

· “and his heirs” language means “fee simple” 

· Grounded in history and tradition 

· Conceptualization Help

· View it as an infinite Timeline owned by the Grantor 

· The Grantor grants away a portion of the timeline up to the whole thing

· Present Interest – what Grantor grants away
· Future Interest – Part of the timeline the Grantor keeps 

· We’re generally going to use Fee Simples and Life Estates as examples, but the transfer rules and labeling rules we go through apply all the way down the line, no matter what the grantor’s interest is

Life Estates and Reversions 
· This interest lasts for the duration of a HUMAN LIFE
· Thus, “To A for the life of my pet cat” is NOT a life estate

· Actually, this grant is a Fee Simple ( see infra 

· The Grantor can grant for the duration of ANYONE’S life he wants ( he just has to be specific in his drafting

· “To A for Life”

· Whose life?

· The ASSUMPTION here is A’s life – firmly grounded in law 

· But...to guard against ANY judicial fuck-ups, the more prudent way to draft would be: “To A for A’s Life” 

· It doesn’t take any extra effort to be specific here 

· The Grantor can grant for the term of more than one life 

· “To A for A and B’s Life”

· But a competent lawyer will specify whose death controls the end of the Life Estate

· The natural way to understand this grant is that BOTH A and B must be dead for the grant to run out
· “To A for A or B’s Life”
· “or” is generally understood to mean that when one of them dies, the grant runs out

· The Grantor CANNOT grant to a long string of lives

· General Rule of Thumb: when you get in to double digits – law will probably have an issue with it 

· Rule against Perpetuities come into play too
· Too many people is just too hard to keep track of – people and their heirs, etc.

· The is a reasonable limit to the number of people that the law must keep track of 

· When the Grantor grants away anything LOWER on the list than what he has – He a kept a REVERSION

· Reversion is a FUTURE INTERST in land

· Once the grantee’s interest in the land runs out – the grantor (or his heirs) gets it back as a present possessory interest 

· So, in our example: “To A for A’s life”

· Grantor has keep a REVERSION in FEE SIMPLE ABSOLUTE

· (assuming the Grantor had a fee simple absolute to begin with)

· All future interest have a first name and a last name

· First name = name of the future interest

· Last name = what the interest will be should it ever become a present interest 

· This is a legal right you have that you can do legal things with

· Can sell it, etc. 

· Value depends on heath of person who own LE, for example

· Have all the legal properties of a present interest, but you just can’t go on the land and use it right now 

Divergent Interests of Present and Future Possessors
· What control does the person with the future interest have? 

· The person with the present interest will look at maximizing the use of the property in the time that they own the property; person with present interest not concerned with long-term health of property – will loot it for what its worth

· Think of 1 year lease and parties

· Grantor can handle his concerns in the grant

· Can exempt certain uses, etc. 

· Can do this with LE just as a landlord does for a tenant 

· Issue is cost – have to draft agreement 

· So we get std. agreements with similar residences – apartment lease 

· Form adaptation potential less for farms and/or single family homes in LE because of uniqueness ( thus more cost may not make it worth it

· LE – people just may not think about the issues

· LE are also usually used in family and its’ awkward to write limitations into grants

· So what are courts going to do in face of grantor silence as to limitations on use?

· The LAW OF WASTE

· Could have assumed it meant grantee could do anything

· But this doesn’t closely approximate what grantor actually intended

· REASONABLE USE is what the law presumes in the absence of any specifications ( what the grantee can do – reasonable use

· Unreasonable Uses can be two fold

· Affirmative Steps that can negatively affect the value of the property

· Negative Steps you can do to ( things you fail to do 

· Keeping in reasonable repair

· Fail to pay mortgage 

· Remedies

· Money Damages – if you can prove it

· If you can prove the numbers – person with future interest can sue at the time of the waste 

· In a lot of jurisdictions – depending on how flagrant the waste – you can get double or triple the damages 

· Problem #1 – lots of uncertainty in the numbers – have to hire bunch of experts

· Future interest has to be certain to become present and possessory for damages (So suing on a POR or ROE ain’t gonna fly for damages – see below) – so essentially a REVERSION is needed for $ damages 

· INJUNCTION

· This remedy is available for waste in this situation 

· But remember – injunction is discretionary (damages are not) ( will implicate law enforcement for contempt enforcement 

· Injunction could just not be in the public interest

· So remedy will vary as a function of the certainty that the future interest will become possessory 

· Is it serious enough to start throwing injunctions around? 

· Forfeiture 

· If waste committed is sufficiently blatant – in bad faith – remedy court could issue is to terminate Z’s present interest in the property and give it back to grantor who has future interest 

· No case in modern times where this remedy has been invoked 

· Only exists even in THEORY on ¼ of the states
Fee Simples, Possibility of Reverters, and Rights of Entry 
· Fee Simple ABSOLUTE
· Your interest in the land extends on to infinity 

· Can transfer this by succession or Will or inter vivos

· You received a Grant phrased “To A and his heirs”

· This is a Fee Simple Absolute
· If you grant away anything else that’s not a fee simple, you keep a reversion in fee simple absolute 

· Fee Simple DEFEASIBLE (broad label for any fee simple that is not absolute)
· Your interest in the land is POTENTIALLY infinite, but it can be defeated and brought to an end
· Here – we are carving a fee simple out of a fee simple

· (1) Fee Simple Determinable 

· (2) Fee Simple Subject to Condition Subsequent 

· Grantor can specify as a condition that will terminate a grant, just about anything they want, subject to 3 exceptions 

· (1) can’t be against public policy (violate PP)

· (2) Conditions can’t be frivolous 

· (3) – applies only to fee simples – Can’t restrict the transferability of a fee simple (want to maintain the market in land ( no restriction on alienation) 

· These grants can be conceptualized as containing a “time bomb” waiting to explode, and if it does, the granter gets, or has the opportunity to get, his present possessory interest back
· Possible Future Interests a Grantor can keep with a Fee Simple Defeasible 
· Possibility of Reverter (POR) (“special limitation”)

· If it ever becomes a present interest, it does so automatically 

· Terminates Present interest immediately regardless of whether grantor is aware of it or not – same way as a reversion
· Right of Entry (ROE) (“power of termination”) 

· When something happens, to which a right of entry is applied, grantor doesn’t immediate, magically, transform itself into a present interest

· Entitles holder of future interest to convert it into a present intent – Grantor MUST do something – take some action – to turn his future interest into a present interest 

· So now Z is in DANGER – but doesn’t automatically terminate Z’s interest 

· Grant of Fee Simple Determinable leaves the Grantor with a POR

· Grant of Fee Simple Subject to Condition Subsequent leaves the Grantor with w ROE

· Grantor can always specify what the fuck he’s doing in the grant, but lawyers aren’t all that smart sometimes – so ways to distinguish FSD vs. FSSCS are enumerated in sections below 

· Fee Simple Determinable/Possibility of Reverter 

· “To Z and his heirs so long as no booze is served on the property”
· The meter of the grant flows – its ONE thought 

· “so long as,” “while,” “during,” or “until” generally signals a FS Determinable 

· When the grantor grants a Fee Simple Determinable, he keeps a Possibility of Reverter 
· Fee Simple Subject to Condition Subsequent/Right of Entry 

· “To Z and his heirs, but if booze is served, yer out.”

· The meter of the grant does NOT flow – it is interrupted – not one thought – the condition is tacked on afterwards 

· “but if,” “on the condition that,” “provided, however,” or “if, however” generally signals a FSSCS 

· When the grantor grants a Fee Simple Subject to Condition Subsequent, he keeps a Right of Entry 

Legal Properties of these Present and Future Interests

· Fee Simples – No limitations

· Life Estate – Can limit if you want

· Reversion ( Freely transferable

· POR ( in every state that allows that interest to exist (Some states, like Cal., have abolished this future interest), it’s freely transferable

· ROE ( long tradition that they can be inherited but not sold or given away; but about half the states have done away with this limitation 

Twists and Dips about the Time Bombs

Lower Interests can have conditions (“time bombs”) attached to them too
· “To Z for Z’s life unless booze is served on the property” 

· 2 things can bring it to an end

· Z’s life

· Or serving booze on property 

· Life Estate Determinable 

· “...but if booze...”

· Now Life Estate Subject to Condition Subsequent 

· Still talk the same talk

· Applies to tenancy too 

· Grantor Keeps TWO Future Interests
· For Life Estate Determinable

· Reversion and POR

· But... All of it’s just called a Reversion 

· For Life Estate Subject to Condition Subsequent

· Reversion and ROE

· One taking effect when Z dies, the other taking effect when condition broken, giving option to enter

· Important to distinguish because they cover different parts of the timeline 

Grantors who have Something Less than a Fee Simple

· “To Z for Z’s Life”

· Then Z grants: “To S for S’s Life”

· Future Interests

· Grantor ( Reversion in Fee Simple Absolute

· Z ( Reversion in Life Estate

· If S dies before Z, Z gets his present possessory interest back because the grantor doesn’t get his interest back until Z dies
· No special names for carving a Life Estate out of a Life Estate, like when you carve fee simples out of fee simples 

· So keep a “reversion” if

· Give away something lower on the list; or

· Carve a LE out of a LE or a T out of a T

· Carving a FS out of FS is a FS Defeasible that is either Determinable or Subject to Condition Subsequent

Fudging the Definition of “Fee Simple”
· Definition of Fee Simple – temporal definition (from Restatement of Property)

· (i) potentially infinite 

· (ii) terminable upon the happening of a certain event and that event will definitely occur  (but not a human life or the happening of a certain calendar date) 

· “To Z for the life of my pet cat”

· (1) Has to be a fee simple under this definition – Not measured by a human life

· (2) Obviously not “absolute,” so Fee Simple Defeasible 

· (3) Has to be Determinable given the flowing language (“so long as my pet cat is alive” is the same grant) – unless you’re in a jurisdiction like Cal. that has abolished this future interest, in which it would be a FSSCS

Future Interests in People other than the Grantee 
Future Interests in 3d Parties

· (1) Remainder

· Vested Remainder

· Indefeasibly Vested

· Subject to Executory Interest

· Subject to Open

· Contingent Remainder

· (2) Executory Interest 

Defining Future Interests in 3d Parties
Remainder

· Must meet 4 Requirements

· (1) Created in a 3d party 

· (2) Capable, IN THOERY, of taking possession when the temporally prior interest expires

· (3) Cannot divest a prior interest (not kept by the grantor)

· (4) Cannot take possession immediately after a fee simple (other than the one kept by the grantor) 

· Must the ask whether the remainder is Vested or Contingent

· Vested Remainder

· Two Requirements 

· (1) At least one ascertainable taker of the property 

· (2) There must be no condition precedent to possession other than the expiration of prior interests

· Three Types of Vested Remainders 

· (1) Indefeasibly Vested ( nothing can divest it – it will live out its natural life without any possibility of being taken away or ending

· (2) Subject to Executory Interest 
· (3) Subject to Open (Partial Divestment) ( One person meets description in grant and there might be more in the future

· Contingent Remainder ( ANY REMAINDER THAT IS NOT VESTED
· As we see, Vested vs. Contingent Remainders are mutually exclusive and exhaustive – if it’s not one, it’s the other

Executory Interest
· Any Future Interest in a 3d Party that IS NOT a Remainder 

· Remainder vs. Executory Interest are mutually exclusive and exhaustive – if it’s not one, it’s the other 

Observations on Naming Future Interests
· Future interests take their names AT THE TIME THEY ARE CREATED

· You can transfer Future Interest too – subject of course to your jurisdiction’s special rules

· So, it is possible for a grantor to grant “To A for A’s Life,” keep a Reversion in Fee Simple Absolute, and then transfer that Reversion to a 3d party

· It’s STILL called a Reversion when he transfer it

· Future interests take their names at the time they are created

· Point: It’s possible for a 3d party to end-up with a Future Interest that can only be created in a grantor, its just that you have to do TWO SEPARATE transactions and pay the lawyer twice 

· You can NEVER create a Reversion, POR, or ROE in a 3d party using ONE grant

· Can only create Remainders and Executory Interests 

· But, sometimes it is beneficial to do it the long way if you want the 3d party’s interest to have certain legal properties or if you need to get around the Rule Against Perpetuities (see infra) 

· “To Z for Z’s life, then to S and his heirs”

· S CANNOT have a R, POR, or ROE ( those are future interests reserved for the grantor

· When a grantor creates a Future Interest in someone other than himself in the same grant in which he creates a Present Interest, it can only be a Remainder or Executory Interest

· Z: Life Estate
· S: Indefeasibly Vested Remainder in Fee Simple Absolute 

Dissecting the 4 Requirements for a Remainder 
(2) Capable, IN THOERY, of taking possession when the temporally prior interest expires

· “To Z for Z’s life, then to Steve and his heirs” 
· This is a duh case

· S will DEFINITELY take possession at the moment Z’s interest (the temporally prior interest) expires

· KEY QUESTION: Whether the Future Interest in a 3d party can take present possession IMMEDIATELY after the expiration of a temporally prior interest

· “To Z for Z’s life, then one day later, to Steve and his heirs” or “To Z for Z’s life, then after Z’s funeral, to Steve and his heirs”

· OBVIOUSLY, these grants FAIL this requirement

· It is absolutely IMPOSSIBLE for the Future Interest to take present possession IMMEDIATELY after Z dies (i.e. his interest runs out)

· No matter what, S will have to wait to take possession

· So in both of these grants, S has an EXECUTORY INTEREST (since its not a Remainder) 
· Also, Grantor technically keeps a Reversion for the period of time before S can take present possession 

· Under the fudged definition of a Fee Simple in Restatement of Property § 14(a)(3), it’s a Reversion in Fee Simple subject to a Springing Executory Interest

· Called “springing” because it “springs out” and takes possession away from the Grantor 

· “To Z for Z’s life, then to Steve and his heirs, if Steve passes the bar exam”

· (1) if S has passed the bar when Z dies ( S gets immediate possession

· (2) if S hasn’t passed the bar when Z dies ( S doesn’t get immediate possession

· So there is only a chance that S will get immediate possession on expiration of Z’s prior present interest
· BUT THIS IS OK!!

· S’s interest only has to be capable IN THEORY of taking possession immediately after Z’s interest expires 

· As long as there is one conceivable scenario where S can take immediate possession – this prong is satisfied 

(3) Cannot divest a prior interest (not kept by the grantor)

· Remainder – sits and waits patiently for prior present interest to run its natural course

· Executory Interest – will reach back into time and snatch away a prior present property interest before it has run its “natural” course

· Can fuck-up by putting a comma in the wrong place
· “To Z for Z’s life, but as soon as Steve marries Bitch, then to Steve and his heirs”

· This DOES NOT meet the (3) Test: S has an Executory Interest 

· As soon as Steve marries Bitch, Steve divests Z’s estate ( he cuts it short and snatches it away

· Future interests that snatch property away before the prior estate has run its natural course CANNOT BE REMAINDERS  

· “To Z for Z’s life, then to Steve and his heirs if Steve marries Bitch”

· This MEETS the (3) Test
· Note how its all about where that damn comma is

· Here, S’s interest can never become possessory until Z’s interest runs out; it CAN’T jump out and snatch Z’s estate away
· “To Z for Z’s life until Steve marries Bitch, then to Steve and his heirs”

· This MEETS the (3) Test too

· The condition of S marrying Bitch is part of the grant to Z (it flows from it) – it’s part of his estate – so Z’s estate will naturally end 

· (1) When Z dies, or

· (2) when S marries Bitch 

· Thus, S’s future interest waits patiently for either event to happen, at which point S will take present possession 
(4) Cannot take possession immediately after a fee simple (other than the one kept by the grantor) 

· “To Z and his heirs so long as no booze is served, then Steve and his heirs” 

· Looks like a future interest in Steve
· But, it’s actually malpractice 

· Facially looks like an Executory Interest, but this actually violates the Rule Against Perpetuities, so it’s nothing – only Z’s grant is effective 
· No way for this to be a Remainder 

Dissecting the 2 Requirements for a Vested Remainder 
· Initially, if neither of the following two conditions are met, the Remainder is a Contingent Remainder (see supra) 

(1) At least one ascertainable taker of the property 
· “To Z for Z’s life, then to Steve and his heirs”
· This is OK – meets (1)

· Specific People are identified 

· When Future Interest is created – we KNOW who holds the remainder – S or his heirs 

· Vested Remainder 

· “To Z for Z’s life, then to Steve’s oldest then-living child” 

· This DOES NOT meet (1)

· This is a BONA FIDE REMAINDER ( But the  issue is that there is no one you can point to and say “you are the owner of this interest”

· If you can’t point to someone, IT’S NOT A VESTED REMAINDER, but it’s still a remainder – it’s a Contingent Remainder
· “oldest then-living child” makes this interest not vest until Z’s estate runs out – only then will we know who S’s “oldest then-living child” is

· If there are people or a person who meet the abstract description at the time of the grant – then it’s vested 

· “To Z for Z’s life, then to Steve’s kids”

· Assuming S has at least one kid – it’s vested – we can POINT to someone alive when the grant was made and say “this remainder belongs to you”

· But, if Steve has no kids at the time of the grant – it’s contingent

(2) There must be no condition precedent to possession other than the expiration of prior interests

· A Remainder needs to wait patiently for prior interests to run by definition 

· If this is the ONLY and a SUFFICIENT condition for the future interest to become present, it is a Vested Remainder

· i.e. if the only requirement is that the future interest wait patiently for a prior interest to run out in order to become a present interest, it is a Vested Remainder

· “To Z for Z’s life, then to T and her heirs.” 

· All that has to happen is the prior interest run out

· Vested Remainder 
· “To Z for Z’s life, then to T and her heirs if T graduates from law school” 

· Now TWO things have to happen for T to get present possession

· (1) Z’s estate has to run out; AND

· (2) T must graduate from law school 

· (2) is a condition precedent 

· T has to wait for something else to happen besides the running out of Z’s estate in order to get possession

· Running of Z’s estate is a NECESSARY, but not a SUFFICIENT condition for future interest to become present

· Flowing language – the condition is part of T’s grant

· Thus, this is a Contingent Remainder 

· What if T satisfied the condition before Z’s estate has run out?

· i.e. T graduates from law school before Z dies?

· The Remainder becomes VESTED

· Contingent Remainders can become Vested
· What if T dies before graduating from law school?

· i.e. she never satisfies the condition? 

· The future interest DISAPPEARS – it Definitively Fails to Vest 

Dissecting the 3 Types of Vested Remainders 
(1) Indefeasibly Vested ( 

· Nothing can divest the Vested Remainder

· It will live out its natural life without any possibility of being taken away or ending

(2) Subject to Executory Interest

· “To Z for Z’s life, then to T and her heirs, but if T doesn’t graduate from law school, to S and his heirs”

· T: Vested Remainder subject to Executory Interest

· If Z dies before T graduates from law school, T still gets the property

· Construction of the grant shows that there is nothing to stop T from taking present possession ( “then” following Z’s estate

· His Remainder is still vested because there is no condition precedent to his taking present possession 

· Have to look at the damn commas again

· The “but if” is properly read to be a part of S’s grant, NOT T’s 

· If it were to FLOW – then it would be part of T’s grant and T would have a contingent remainder

· But – T’s interest can be snatched away by S’s Executory Interest, so its vested SUBJECT to that Executory Interest 

· S: Executory Interest 

· Can come in and snatch away T’s estate if T doesn’t graduate from law school 

· If follows a Fee Simple, so it MUST be an Executory Interest

· No violation of Rule Against Perpetuities here

· T is a validating life, and T will graduate from law school within her lifetime, so S’s interest will either blow-up of become present during T’s life (or immediately following his death) 

(3) Subject to Open (Partial Divestment)
· “To Z for Z’s life, then to S’s children”
· First, have to assume that S has at least one child – if not then we can’t point to anyone who owns the Remainder, so it’s a Contingent Remainder (i.e. fails (1) of the Vested Remainder test) 

· But...assuming Z has at least one child – we CAN point to someone, so the Remainder is Vested

· However...this grant creates a Future Interest in a CLASS of people – S’s children

· Thus, should S have anymore children, those children would DIVEST the interests of their older siblings

· 1 kid = 100%

· 2 kids = 50% each

· 3 kids – 33% each, and so on

· Consequently, each kid is faced with the possibility of pops fucking up the value of their future interest by having more kids – we say those extra kids “Partially Divest” the interests of the prior kids because it forces those prior kids to recalculate their Future Interest so that the Future Interest it split evenly among all the children

· Now suppose S is dead when the grant is made or dies

· In the 12th century – it would be indefeasibly vested 

· But Now – we have sperm banks and artificial insemination – so this provides an impetus away from these arcane categories 

Examples and Commentary 
To A for A’s life, then to B and his heirs if B [ever] obtains the age of 21.

· A: Life Estate

· B: Contingent Remainder in Fee Simple Absolute 

· Need TWO things in order to take possession

· But – does he need to be 21 BEFORE A’s estate run out, or can A die before B turns 21 and B still get the interest at the time he turns 21?

· Such a stupid ambiguity can be cleared up by better drafting

· Probably meant if B EVER turns 21 – can be fixed with one word ( see brackets 

· Begs the Question: What happens to the property between A dying and B turning 21?

· Grantor must have kept whatever is left of the timeline – so should A’s interest run out (by death or Waste) before B turns 21, the grantor will be entitled to possession from this REVERSION 

· But how can a Remainder divest a Fee Simple Absolute (which is the Reversion the Grantor must have kept)?

· Remainders aren’t supposed to divest prior interests

· Remainders aren’t supposed to come after Fee Simples

· Old Days: had the Destructibility of Remainders – if the remainder didn’t become vested before the holder of the remainder was entitled to possession – it got blown-up; we don’t have this today

·  But today we don’t care – we still call it a remainder and the holder is entitled to the property when the remainder vests even though its acting like a Springing Executory Interest by snatching away the Fee Simple from the Grantor
· If you’re worried about the destructibility of remainders – which you shouldn’t be – you can add the “one day later” language to it and make it an Executory Interest to start with ( this can NEVER be destroyed 

To A for A’s life, then if B survives A, then to B and his heirs, but if B does not survive A, then to C and his heirs 

· A: Life Estate

· B: Contingent Remainder in Fee Simple Absolute

· B’s INTEREST cannot take possession unless B survives A

· If it were vested, and B died before A, B’s heirs would inherit the vested remainder

· BUT...there is a condition PRECEDENT to B’s INTEREST taking possession ( B must survive A

· C: Contingent Remainder in Fee Simple Absolute

· No conceivable way for B or C to have a future interest if the other has present possession

· Once B survives A, C doesn’t get a damn thing – it blows up and disappears 

· Once B dies first, B’s interest blows-up – it definitively fails to vest – it is no more

· “Following” a fee simple

· Not about sequence in the grant

· IS about chain of possession

· If C ever gets possession, it will FOLLOW A’s Life Estate because B’s interest will have blown-up and disappeared 

· Contingent because B has to die before C can take possession 

· An “alternative” contingent remainder

To A for A’s life, then to B and his heirs, but if B dies before A, then to C and his heirs

· A: Life Estate

· B: Vested Remainder in Fee Simple Subject to Executory Interest  

· Condition is an afterthought – Not a condition precedent

· If A lays waste to property and forfeits – B gets the present interest because no condition precedent to him taking possession other that termination of A’s life estate  

· C: Executory Interest in Fee Simple Absolute 

· C can snatch away B’s interest if A lays waste and forfeits, B get possession, and then B dies before A – in this scenario C (or his heirs) can jump in and snatch the property away from B’s heirs 

· Gotta be careful in these scenarios where the Grantor keeps nothing

Point in Analysis: ALWAYS ask what will happen if a party lays Waste and forfeits ( Life Estates can end by laying waste – this is a relevant consideration for labeling these things ( so always have to ask what will happen in these “X dies before Y” scenarios if one has a life estate and that life estate runs out before death (by Waste) 
To A and his heirs, but if booze is served, then to S and his heirs

· A: Fee Simple Subject to Executory Interest

· S: Executory Interest in Fee Simple Absolute

To A and his heirs unless booze is served, then to S and his heirs

· A: Fee Simple Subject to Executory Interest

· S: Executory Interest in Fee Simple Absolute

· Point of this one: Law doesn’t care about A’s interest being Subject to Condition Subsequent or Determinable 

· There is not future interest in a 3d Party that operates like a Right of Entry

· ALL Executory Interest operate like a Possibility of Reverter: They are AUTOMATIC

· Doesn’t matter what grantor wants

· If the grantor wants a 3d party to have an interest that operates like a Right of Entry, he can only do it by making 2 transfers 

· (1) To A and his heirs unless booze is served.

· (2) Grantor transfers his ROE to S inter vivos 

· So for these 2 – S simply doesn’t care about what kind of defeasibility condition A has because Executory Interests always take-over right away ( however there are Rule Against Perpetuities issues with these grants

To A and his heirs upon grantor’s death

· Grantor ONLY creates a future interest

· Two Possibilities

· Inter Vivos Transfer – absolutely binding; grantor can’t rescind or change his mind during his life

· Transfer by Will – in which case the Grantor can always change his mind by changing his will 

· Assume grant made while grantor is alive: What has the grantor kept? 

· If Fee Simple: A gets Executory Interest 

· If Life Estate: A gets Vested Remainder

· Why does this matter?

· Law of Waste cares about what the present interest is 

· If life estate or tenancy – favors future interests, can forfeit by waste

· Holder of fee simple would never be subject to forfeiture by Waste, etc.

· Does grantor want to give A power over present uses that the holder of a vested remainder does, or the more limited power of the holder of an Executory Interest?

· Law Assumes

· Grantor: Fee Simple Subject to Executory Interest

· A: Executory Interest in Fee Simple Absolute 

· But, grantor can always draft explicitly and get around this

To A for A’s life, then if S survives A to S and his heirs, but if S does not survive A, then to T and her heirs.

· A: Life Estate

· Forfeits by Death

· Forfeits by Waste

· If A forfeits by waste, neither A nor T can take possession because both interests are contingent upon who of A and S dies first

· Grantor must have kept a Reversion; then it gets fucking complicated

· Grantor:

· (1) Reversion for the Life of T or S; or

· (2) Reversion in Fee Simple Subject to Executory Interest?

· Reversion for Life = S and T keep their remainders

· Reversion in Fee Simple = S and T have Executory Interests

· So we see same problem as above

· I would assume we continue to call it a Remainder (not sure though)

Rule Against Perpetuities 
· We’ll let you create all kinds of future interests and fuck-up the marketability of land, BUT ONLY FOR A FIXED PERIOD OF TIME

· The RULE: No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest 
· (1) DON’T PANIC

· (2) Keep focused on what the rule is DOING

· It does it stupidly

· But, its trying to enhance the marketability of land

How the Rule Against Perpetuities Works

· Applies to financial bequeaths too – most common example – but we’re going to talk about land because its easier to conceptualize and that’s where the rule was born

· In last 15 years, there has been a stampede against the RAP 

· Pure Rule only in 15 States 

· Other jurisdictions have tweaked and modified the rule

· Common Law RAP Limits:

· (1) Executory Interests
· (2) Contingent Remainders
· (3) Vested Remainders, Subject to Open
· No other interests are affected by the RAP

· Only have to think about RAP when we have one of these 3 interests 

· Each of these Future Interests have uncertainties about who’s going to get the land next
· 3 ways for uncertainties of Future Interests to go away 

· (1) Become a Present Interest

· (2) Transforms into a Different Kind of Future Interest that is Non-Troublesome (Contingent to Vested Remainder; or a Reversion) 

· (3) The Future Interest Disappears 

· We want one of these 3 things to happen within a certain time period: The Life of Someone Alive at the Time the Grant was Made PLUS 21 Years

· If one of these things hasn’t happened within the specified time period, then we are going to make the law destroy the interest

· Essentially: “If you haven’t done something with it, we’ll decide for you”

· Must be able to tell the law we’re certain that during the life+21 of someone alive at the time of the grant, the Bad Future Interest will do one of the 3 things
· Modern Rule – tends to take a wait-and-see approach as to whether the uncertainties resolve themselves within the time limit

· Traditional Rule ( Doesn’t wait to see in uncertainties resolve themselves ( they evaluate them AT THE TIME THE INTEREST IS CREATED and ask 

· If you want to create these kinds of Future Interests, you have to make it 100% certain at the time of their creation that they will resolve their uncertainties during the specified time period ( you need to guarantee at the moment of creation at that at the end of the time period we will know the fate of these FIs, if you can’t make that guarantee, we will wipe out that FI from the start

· No guarantee = no FI

· If a FI violates the RAP, it is NOTHING 

· Problem with Traditional Rule: It does the invalidating at the wrong time ( evaluates at time of creation rather than at the end of the tome period that the law is worried about 

· Analysis

· (1) Identify what the interest is on paper

· (2) Then evaluate whether it violated RAP

· (3) If it violates RAP, that the interest is NOTHING 

· And don’t forget that the States tweak the rule by statute

· Can expand or contract the time period

· Can put limitations on other Future Interests

Determining the Time Period: Life + 21 of Someone Alive at the Time of the Grant
· Within the lifespan of some subset of all the people alive in the world at the time the grant takes effect, within 21 years after the last person in the subset is dead – that’s the time period you get

· If concerned about certainty – isn’t it dumb to make it dependant upon the uncertain lifespan of a human being? Just have to understand that its dumb and its starting to change right now

· Idea was to only tolerate screwing up marketability of land for about 4 generations

Determining the Subset of People Alive at the Time of the Grant 
· (1) Measuring Life
· Anyone whose life span you think about to determine whether an interest violates the RAP

· Only criterion for being a ML is that you be alive when the grant takes effect

· At the time the grant takes effect ( anyone alive on the planet at the time the grant takes effect 

· A bun in the oven counts

· (2) Validating Life
· Only exists if the future interest is valid 

· If it exists, it is the person you can point to and say that 21 years after you are dead, we will know definitively whether one of the 3 things has happened to the Future Interest that we want to happen 

· No one to point to = no validating life = no fucking future interest

· Always must find a validating life, otherwise the Future Interest is NOT valid

· Finding the Validating Life: It will come from 1 of 3 Places

· (1) beneficiaries of the grant (anywhere in the grant)

· (2) people who can affect the identity of beneficiaries (uniquely applicable to VRM, STO)

· Naming a description of a class as a beneficiary; But, there are people who can affect who is in that class

· “To A for A’s life, then S’s kids and their heirs”

· Obvious is S, but S needs help to have kids; anyone who helps S can affect the identity of beneficiaries 

· BUT...really is “directly” affects identities of beneficiaries (  so ONLY S, not the indefinite number of people he could fuck

· (3) People who can directly affect conditions in the grant 

· Have to  look at the condition and ask who can DIRECTLY affect it 

· Can’t get into lots of different people, needs to be a small and well defined group – can’t go down the slippery Slope 

· These rules for finding validating lives are not legal rules, they are just techniques come-up with by lawyers that act very well
Examples and Commentary

To A for A’s life, then to S and his heirs if S marries T

· We will always assume that a contingent remainder isn’t destructible 
· A: Life Estate

· RAP doesn’t care about it because it’s a present possessory interest

· S: Contingent Remainder in Fee Simple Absolute 

· S has to marry T to get his Property (why CRM)

· G: Reversion

· S can hang around to see if he can marry T if he hasn’t married T before A’s estate ends; until then, Grantor gets present possession 

· RAP

· CRM is on the hit list

· Need to point to someone and say “When you’re dead, plus 21 year, we will know what the hell will happen with the CM”

· Got 3 people: A, S, T

· If S ( will always become vested in his lifespan, or fizzle out when he dies

· If T ( will always become vested in her lifespan, or fizzle out when she dies 

· So we have no RAP issues
· Can tell the law we’re certain that during the life+21 of someone alive at the time of the grant, the CRM will do one of the 3 things

To A and his heirs so long as no booze is served on the property, then to Q and his heirs

· A: Fee Simple subject to Executory Interest

· RAP doesn’t care about present interest

· Q: Executory Interest

· On out hit list 

· So need the EI to do one of the 3 things during the life +21 of someone alive at the time of the grant 

· It WON’T ( this violates RAP
· Can G promise of that within someone’s life+21 who was alive at the time of the grant one of the 3 things will happen that we want to happen?

· Only worth thinking about A and Q (beneficiaries, any other who may affect the defeasibility condition is too remote – not direct enough)

· Rule wants a guarantee that 21 years after A or Q is dead, Q’s interest will become present, vested, or destroyed 

· Can’t make than absolute guarantee 

· So violate RAP 

· Effect of Flunking RAP:
· Grantor thought he was creating an EI in Q, but he didn’t

· SO...G actually created a FS Determinable with a POR in grantor 

To A and his heirs so long as no booze is ever served on the property, then to S and his heirs

· Is there anyone alive that we can point to and say, 21 years after you die, one of the 3 things we want to happen will happen? 

· Only people we can care about as validating lives are A and S
· Can’t be 100% certain that 21 years after A or S is dead, the FI will be something other than an EI that won’t screw-up the marketability of land

· Thus ( This Violates RAP

· Grantor keeps a POR then ( it still fucks up the marketability of land, but RAP doesn’t care about it

· Effect of Violating RAP

· The part of the grant that violates it gets CROSSED OUT

· In many jurisdictions, courts will give credence to grantor’s intentions and rewrite the grant so that it doesn’t violate RAP

· But traditional RAP does not do this – it invalidates the violative part of the grant from the moment it is written – it was never there as far as the law is concerned – the grant and the interests it creates are what they would be without the violative part of the grant 

· Thus ( Grant is Actually “To A and his heirs so long as no booze is ever served on the property”
· A: Fee Simple Determinable 

· Grantor: Possibility of Reverter in Fee Simple Absolute 

· If Granter REALLY wants to effectuate his intention: A Present Interest in A with a Possibility of Reverter for S, he can make TWO Grants

· (1) To A

· (2) Transfer POR to S inter vivos ( law allows this, you just have to pay the lawyer twice

· Only time you can’t do this is if in jurisdiction that prohibits transferability of the FI the grantor creates in himself

· Transferring ROE gets a little nastier because jurisdictions are more all over the place on their transferability 

· What if state where FSD and FSSCS distinction is abolished and you can’t transfer ROE?

· We can still get around it – kind of 

· So grantor would keep a ROE in FSA

· So make grant “To A for the lives of the last 10 babies born at MGH so long as no booze is ever served, then to S and his heirs” 

· Get about 100 years of limitations 

· So can do it close enough – will make second interest vest within RAP

To A and his heirs, but if booze is ever served on the property, to S and his heirs

· Before RAP Analysis:

· A: Fee Simple Subject to Executory Interest

· S: Executory Interest in Fee Simple Absolute

· Executory Interests are on the hit list
· Will we 100% know what’s going to happen to this EI during the life of someone alive at the time the grant is made?

· NO

· Violates RAP

· But how much gets erased?

· “But if booze is ever served on the property”

· This is part of S’s interest – doesn’t flow from A’s interest – it is set off

· Grant after RAP: “To A and his heirs”

· This shows how granting can affect RAP – makes a difference where the conditions are written – whether its Condition Subsequent or Determinable 
· Condition Subsequent – condition isn’t part of A’s grant

· Determinable – condition IS part of A’s grant 

· Now grantor retains nothing – what about his intentions? Get a better lawyer

· Is lawyer liable for malpractice for violating RAP?

· Technically, YES

· But, who’s going to sue? 

· About 99% of the time, when they discover RAP has been violated, the grantor is dead – because its in a will

· Person who hired lawyer is a grantor – only one with a K with the lawyer

· Problem is finding someone with standing to sue the lawyer

To A and his heirs 23 years from now
· Granter only creates a Future Interest

· Before RAP Analysis 

· Granter Keeps a Fee Simple Subject to Executory Interest

· A: Executory Interest in Fee Simple Absolute 

· RAP Analysis
· EI is on the hit list

· Classic invalidation under RAP

· G could die tomorrow and the interest wouldn’t vest within 21 years

· But there is some modest authority for saving grants like this because it is essentially a vested remainder if we twist the G’s interest and call it a Life Estate or Tenancy for Years 

· So there is no grant at all

· “To A and his heirs 21 years from now”

· This is OK

· 21 is the magic number

Vested Remainders, Subject to Open cause the biggest fucking problems ( get complicated very quickly ( but these aren’t on exam 

Commentary on How to Analyze RAP

· If there is ANY conceivable basis where rule can be violated, the interest goes away ( Violated if any remote scenario where we can’t 100% guarantee that bad interest

· Lawyer’s Trick

· Collect them, Count them, and Kill them and see if 21 years from now the guarantee can be made 

· If it flunks, its definitely invalid; if it passes, that doesn’t make it valid 

· This is just a good way to identify MOST invalid interests 

· If an interest is invalid there’s a good chance it will flunk this technique

To Kelly so long as she remains unmarried, and if she gets married, then to Nikki
· Kelly: Fee Simple Determinable 

· Nikki: Executory Interest in Fee Simple Absolute 

· Not violative of RAP b/c Kelly will either get married or not get married during her lifetime, so EI will either become present (if she gets married) or will go away (if Kelly dies without marrying anyone) within life+21 of Kelly

To Paula for her life, then, if neither Randy nor his children ever use the phrase ‘Yo, what’s up dog?’ to Simon and his heirs, and if Randy or his children ever use that phrase, then to Vanessa and her heirs

· Randy has no kids when the grant takes effect; Paula has life estate

· Before RAP

· Simon: Contingent Remainder in Fee Simple Absolute 

· Vanessa: Contingent Remainder in Fee Simple Absolute 

· Randy’s children: Nothing

· RAP

· Paula, Simon, Vanessa – beneficiaries 

· Randy – person who can effect interest (kids aren’t candidates for validating life because not alive at lime grant takes effect) 

· Randy could have kids after the grant takes effect

· These kids can’t be validating lives (if buns in oven at time grant came into effect, they would count) because they weren’t alive at the time of the grant taking effect 

· Grant turns on that Randy or his kids might say 

· Collect, Count, and Kill

· So assume R, S, V, and R die – we can’t know that within 21 years after their deaths Randy’s kids won’t have used the phrase
· All the validating lives might die and we could be wondering what Randy’s kids might be saying more than 21 years after the deaths of all the validating lives (P, S, V, and R) 
· This is all because the kids haven’t been born yet – so they can’t be validating lives – thus they could still be around rapping up a storm 21+ years after everyone else dies

· Can’t guarantee that in life+21 Randy or his kids won’t use the phrase 

· Answers:

· Simon: None

· Vanessa: None

· Randy’s Kids: None

· Only Paula has any kind of valid interest

To Mick T. and his heirs, but if the BUSL’s Faculty Lounge is ever used by a cult that practices black magic and thus becomes a voodoo lounge, then to Brian and his heirs

· Mick T.: Fee Simple Absolute 

· Mick T.’s heirs: NOTHING 

· Brian: EI in FSA – but NOTHING – violated RAP

· Validating Lives: Mick and Brian (There is no one else direct enough in terms of affecting conditions)

· Collect, Count, and Kill

· Kill of Mick and Brian, and 21 years later we still don’t know if there’s going to be a voodoo lounge

· Everything goes away except “To Mick T. and his heirs” 

To Angie for her life, then to Jeri and her heirs if Keith does not enter a drug rehab program before Angie’s estate ends, but if Keith does enter a drug rehab program before Angie’s estate ends, then instead to Bianca and her heirs

· Angie: Life Estate
· Jeri: Contingent Remainder in Fee Simple Absolute

· Bianca: Contingent Remainder in Fee Simple Absolute 

· Keith: Nothing, but he’s a validating life

· Keith must enter a rehab program during his lifetime, so we have no RAP issues because the remainder will either vest or not vest during his either (1) Keith’s life or (2) Angie’s life since he estate will end with her death or laying Waste 
Co-Tenancies: The Law of Concurrent Interests 
General Framework

· Division of ownership across persons over the same period of time 

· Co-Ownership of property across the same slice of time 

· Distinguish: Future Interests = division of ownership across different periods of time 

· 5 Forms of Joint Ownership In American Property Law

· (1) Corporation

· (2) Partnership

· (3) Condominium 

· (4) Joint Tenancy (JT)

· (5) Tenancy in Common (TC)

· We only care about JT and TC ( the rest is for other classes

· Also – no consequences at all depend on the number of co-tenants: can be 2 or 2,000

Legal Differences Between JT and TC
When the Owners are Alive
· There is absolutely NO DIFFERENCE in the operation of a JT and TC when all the owner are alive

· The ONLY difference between JT and TC occur when one of the co-tenants dies

· Financial Obligations

· Your responsibility corresponds to your proportion of ownership in the property

· 80% Stake = You pay 80% of the costs and get 80% of the income from the property 

· Use Rights

· Each co-owner, regardless of his financial stake in the property, has a 100% absolute unconditional right to use and possess the property

· Disputes regarding use CANNOT be solved with reference to respective financial stakes: even if its 99%-1%

· This is the major dispute that arises during the lives of co-tenants

· Partnership Agreements

· When people enter partnerships, its generally a voluntary undertaking

· Thus, most usage issues are vetted out in advance and become part of a contract that all the partners sign

· Co-tenants can do the same thing if they know they are going to enter a joint-ownership relationship

· But the problem is that many people get involuntary thrown into joint-ownership agreements by grandpa’s will 

When One of the Co-Owners Dies
· This is where JT vs. TC matters

· Assume for the sake of argument that you have co-owner A, B, and C

Tenancies in Common

· Assume A dies
· A’s interest either goes

· (1) to a designee in her Will; or 

· (2) passes by the law of intestate succession 

· The designee or the heir then takes over A’s interest and becomes a Tenant in Common with B and C

· A may also make an inter vivos transfer of her interest too

· A sells to D

· Now D is a Tenant in Common with B and C

· A’s 100% right to use and possess the land also transfers to the buyer, designee, or heir 

Joint Tenancies
· All Joint-Tenants have an EQUAL stake in the property – if they don’t it’s not a joint-tenancy 
· A=1/3

· B=1/3

· C=1/3

· Assume A dies

· A’s interest DOES NOT pass by Will or Intestacy to ANYONE – even if her will says so – Joint Tenancy interest CANNOT pass by Will or Intestacy, period.

· A’s interest SIMPLY VANISHES INTO THIN AIR – IT CEASES TO EXIST

· Financial Interest essentially gets redistributed

· Now you just have a joint tenancy between B and C

· Since joint-tenants must, by definition, have equal shares, B and C each now have a ½ financial stake in the property 
· 100% Use and Possession Rights provide the KICKER

· These vanish into thin air too – they don’t get redistributed at all – they just cease to exist

· Thus, ANY encumbrances upon the land that A made simply disappear and cease to exist

· Mortgages 

· Easements 

· Etc.

· ALL FUCKING VANISH

· If it were a tenancy in common, these encumbrances would pass to whoever inherits the interest

· This is the difference between having the property pass by Will or Intestacy or having it go *poof* into thin air

· Joint Tenants CANNOT pass their interest on AT ALL 

Creating a Co-Tenancy Interest
· Law assumes that a Co-Tenancy arrangement is a Tenancy in Common
· You must defeat this presumption to get a Joint Tenancy

Creating a Joint Tenancy
· You MUST work at creating a JT ( the assumption in the law is that you create a TC

· 6 Requirements to Create a Joint Tenancy

· (1) Property must be in the right State 

· Not all states allow you to create a JT
· (2) Manifest an INTENTION to Create a JT
· Remember, the law presumes that your want to create a TC, so you’ve gotta be super-explicit

· “Joint Tenants” won’t do it because its too ambiguous – have no way of knowing whether you mean in the technical legal sense, or in the general sense as TC

· “as joint tenants and not as tenants in common” is not foolproof either

· A Virginia court said this wasn’t clear enough (See Smith case in Supp.) 

· So it might not work 100% of the time

· “as joint tenants with a right of survivorship and not as tenants in common” 

· This works 100% of the time and you will get sued for malpractice if you don’t use this phrase 

· “Right of Survivorship” is what we call the vanishing of the use interest and the redistribution of the financial stake

· Both of these are necessary conditions – but they are not sufficient – the 4 Unities must be present too for there to be a Joint Tenancy

· (3) Unity of Time
· All of the co-owners had to have gotten their interest in the property at the same time 

· (4) Unity of Title
· All have to get their interest in the same piece of paper/legal instrument (Will or Deed) 

· (5) Unity of Interest
· All have to have an identical percentage share of the concurrent estate

· Equal financial stake in the property (doesn’t have to be this way in T/C – could divide up however you want in T/C)

· (6) Unity of Possession
· All of the co-owners have possessory rights across the same part of the timeline 

· So can’t give A & B a FSA and C a Life Estate and have the 3 of them be in a JT – can be T/C, but not JTs

Keeping a Joint Tenancy
· ALL OF THE CONDITIONS OF A JOINT TENANCY HAVE TO REMAIN FOR THE DURATION OF ITS LIFE, once a unity is violated, JT turns into a T/C

· Assume JT of A-B-C; What happens if A sells his 1/3 share to D?
· D gets 1/3 financial stake and 100% use and possession rights

· No death = D keeps encumbrances; have to have someone die for the encumbrances to disappear 

· D flunks (4) and (5) ( got interest at a later time in a different document – so two of the unities are violated
· Thus, B and C are JT with each other and are TC with D; all retain a 1/3 Financial Stake in the property 

· When a JT turns into a TC, it is called a “severance”

· Call it this because it severs the JT

· Since D’s interest has been severed-off from the joint tenancy, thus his 1/3 interest can now pass by Will or Intestacy with all encumbrances 

· Now say B dies

· All the encumbrances vanish on B’s interest

· The surviving JT – C – absorbs B’s financial interest

· Thus: C=2/3 Financial Interest and D=1/3 Financial Interest 

· JT can be transformed in to T/C, but want to try to do as little damage to the JT as possible 

What about Renting? 

· Assume A leases to D – now what?

· Two Appraoches

· (1) Conceptually – a lease must sever a JT since the unity of possession is violated

· (2) Intentions of the Grantor – DEPENDS

· Selling shows an intent to sever the JT

· A lease, per se, doesn’t show an intent to sever the JT – but then again it depends on the length of the lease

· Short enough lease – JT stays

· Weight of Authority

· Only 2 cases in the last 1,000 years to present this issue
· MD (1969) ( took conceptual route

· Cal. (1976) ( took intentions route
Effect of a Mortgage 
· Theory #1: Sell Property to the Lender and Buy it Back over Time
· On this theory, the Mortgage is a sale and a JT turns into a T/C

· Half the states think of a Mortgage like this

· Here, mortgage passes by will or intestacy

· Theory #2: The Lender gets a Lien on the Property while the Owner Keeps Title 

· Creates a legal right in the lender – a conditional right to sell the property and take the proceeds if there is a default of the debt later on

· Doesn’t alter any of the unities on this theory – thus JT remains 

· About half the states think of it like this

· Here, if A dies, Mortgage goes away ( How does lender deal with this?

· Run to state legislature and get law passed preserving Mortgage interests in JTs  ( This is what has happened in most states – statute overrides common law

Co-Tenancy Disputes in the Real World: Swartzbaugh v. Sampson
· Case Background
· Husband and Wife who own as Joint Tenants 

· Wife – wants to look at walnut trees

· Husband – wants to pave some of them over and let someone build a boxing pavilion 

· Remember: Both have 100% use and possession rights

· H leases property to Sampson to bulldoze trees and build boxing pavilion; thus H will collect rent

· Procedural Posture

· Wife is trying to invalidate the lease

· Wife LOSES – the lease is valid

· So maybe its time for a “divorce”

· Partition – one way to end a Joint Tenancy

· (1) Can literally divide the property among the joint owners and make them individual owners of their part

· But – this runs into problems – it’s not always easy to divide property 

· One part could have oil and the other may not

· One solution: SIDE PAYMENT – I think the part of the land you’re getting is worth more than mine – so write a check to cover differences in value

· But this runs into problems too because you need lawyers and appraisers to calculate the value and thus you end up paying them more than the damn property is worth!

· Dividing up farmland can destroy its value

· (2) We can turn the property into MONEY and then split it up

· Sell the land and divide up the pot of cash

· This is what happens with 99% of partitions

· Accountings

· An equitable proceeding to legally decide and “take account” of who has done what and when to the property

· Generally relevant when the land produces some kind of INCOME

· Income-producing walnut grove

· Rent from Boxing Pavilion 

· Parties go into to court and say I should get more money as a result of my efforts

· In favor of Wife is she did all the work on the walnuts

· In favor of Husband if his Boxing Pavilion takes-off

· So when we Partition property, it is also an occasion for an Accounting

· I did X and you did Y to the property and this is how we’re going to equitably divide up the property (either real or liquidated)

· Lesson: All partitions are messy and costly proceedings ( but often it is the only way out of the co-ownership for the parties

· Can Wife get a share of any rent Husband is collecting on the Boxing Pavilion?

· If W had signed the lease – definitely YES

· Intuitively – we would think NO if she didn’t sign the lease, since it was Husband’s 100% use and possession rights ...BUT

· Statute of Anne – if H has personally used the property, he would not owe one penny to W (and vice versa), but anytime you do something with the property that brings money in from outside the ownership group (lease, selling off assets of the property), even if you’re the one you did all the work on the deal, you have to split the proceeds with your co-owner – only have to split the profit 

· But, if Wife asks for a share of the Rent – Husband can turn around and ask for an Accounting and make the thing a big expensive mess

· Suppose Rent was way under market value 

· Can’t make the argument for share of a reasonable amount of what profit should be

· Co-Owners are only liable for the ACTUAL income that is coming in – not for a reasonable amount of what it should be

· Ouster
· When one co-owner affirmatively denies another co-owner’s use and possession rights

· It must be some kind of affirmative action, like a lock on the gate
· One who kicks the other out has to start paying a reasonable rent to the other co-owners

· The only right a co-owner has is to collect a reasonable rent from the ousting co-owner

· At this point it becomes an adverse possession

· Situation isn’t going to last for long – partition is about to be in the works 

· An improver is going to keep his $

· Some cases recognize an obligation of one co-owner not to be irresponsible with their use of the property
· Death

· Death of Husband is going to be the one thing that gets Wife where she wants to be

· Just hope Husband dies first

· Leases don’t sever Joint Tenancies

· Thus, when Husband dies – his interest in the property and the encumbrances he placed on the property (i.e. the lease) DISAPPEARS! 

· Lease only signed by H, so lease only attaches to H’s interest

· Thus, Sampson’s lease disappears into the legal black hole

· Wife can then watch as Sheriff escorts Sampson and his pals off of the land 

· This wouldn’t work in MD because in MD a lease severs JT and turns it into T/C – only explicit decision this way

Landlord-Tenant Law
Types of Tenancies
· Labels are based on how you can terminate the lease
· A Tenancy at Suffrage is really no tenancy at all – these are Holdover Tenants 
· Notice of Termination of the Lease (where applicable) 
· The Mailbox Rule of Contract Law does NOT apply in Property Law
· In Property Law – the governing day is the DAY OF RECEIPT
· This, of course, can be altered by statute or lease 
· The Hierarchy of Landlord-Tenant Law
· (1) The Lease
· (2) State Statutes
· (3) Common Law 
· Look for answers in this fucking order – period. 
· And remember that Contract and Property Law aren’t always the same 
The Lease
· Will be anywhere from 2-200 pages long
· Lessee gets Present Possessory Interest

· Lessor gets a Reversion, or the Lessor can create a Future Interest in a 3d Party

· Will always say when the lease ends – that’s what creates the Present and Future Interests

· Same labels for Estate Law apply to Tenancies

· T subject to condition subsequent

· T determinable 

· IF FACT: Every Tenancy is a “Tenancy Defeasible”

· “If you don’t pay rent, then XYZ”

· Almost always going to be Determinable or Subject to Condition Subsequent 

· So Landlord will generally keep a reversion as well as a possibility of reverter or right of entry

· If Landlord in dumb enough not to do this – he has an action for damages, but tenant doesn’t lose his possession 

· Most terms of the lease are going to be specifying defeasibility conditions; also terms for tenant to terminate lease too

· Have to look at what the parties say to determine when the lease comes to an end

· Transferability

· This ain’t a fee simple – so the grantor (lessor) can restrict transferability

· You will never encounter a lease that does not contain restrictions on transferability – at minimum you need the consent of the landlord 

· Tenant can get landlord to promise not to transfer their reversion, etc. too (Tenant wants to keep the same landlord)

· All the parties have to do is write shit into the lease – but this is a necessary condition because the background common law assumption is that all interests in land are freely transferable 

Tenancy for Term of Years

· If you can write down the starting and ending date, its for a term of years

· Can’t terminate this type of tenancy unless

· (1) Time is up; or

· (2) One of the defeasibility conditions blows-up

· Notice of Termination will do NOTHING except notify the landlord that you are going to breach the lease

· You can make notice a ground for termination in the lease ( but then we ask whether this is a tenancy at will
Periodic Tenancy
· The parties pick any period of time they want for a lease, but when the period is up, the Lease is automatically renewed unless the landlord or tenant gives proper notice of intent to terminate 

· If it were a Term of Years lease, then it wouldn’t automatically renew – a new agreement would be required

· Thus, these tenancies are terminable by NOTICE

· Of course, can also terminate by defeasibility 

· How soon before the end of the period do you have to notify the other side you want out and in what form do you have to notify?

· (1) The Lease – parties can stipulation whatever they want

· Can specify length of time, form of notice, how to court days, etc.

· Anything else besides what the lease says is just background law to fill in any gaps

· The LEASE is paramount 

· (2) Statutes for the state in which the property is located 

· State statutes usually specifically regulate rules for termination

· (3) Background Common Law Rules
· Only use in absence of Lease specification or Statute

· Rule: Have to give a notice equal to the periodic term, up to 6 months ( anything more than 6 months is 6 months’ notice

· Common Law says little regarding the form of notice

· Note Statue of Frauds – terminating a Lease for 1 year or more needs to be in writing – grant in writing, terminate in writing

· Short-term lease – grant orally, can terminate orally 

Tenancy at Will

· Can terminate whenever with or without notice

· Some State statutes alter this to 10 days or so 

Responsibility for Holdover Tenants: Hannan v. Dusch
· Question: Who has the responsibility for ousting a holdover tenant? The Landlord or the new Tenant?
· “Whether a landlord, who without any express covenant as to delivery or possession leases property to a tenant, is required under the law to oust trespassers and wrongdoers so as to have it open for entry by the Tenant at the beginning of the term; that is, whether without an express covenant there is nevertheless an implied covenant to deliver possession”

· So issue is about what the background common law is – is there an IMPLIED Covenant to oust a holdover tenant in the absence of any express covenant in the lease?

· NB: a holdover tenant is a mere trespasser – but there is a bit of a conceptual problem because a trespass is an illegal entry and a holdover tenant entered the property legally – he’s just REMAINING illegally 

· The Default Rule

· (1) Half of Jurisdictions say Implied Covenant

· (2) Half of Jurisdictions say NO Implied Covenant

· Jurisdictions with the Implied Covenant

· Duty only applied to

· (1) Holdover Tenants

· (2) On the day a new tenant is to take possession
· If a holdover tenant left on the day of transfer, and then returned the next day, the landlord’s duty would not apply – now the “holdover tenant” really isn’t a holdover tenant, he is a bona fide trespasser and it’s the new tenant’s duty to deal with him

· Point: Even where the duty is recognized, it is a LIMITED DUTY – very small window of time 

· These jurisdictions are also interesting because this case arose in the 1930s

· Before the 1960s, landlord’s only duties were

· (1) Those in the lease; and 

· (2) The Covenant of Quiet Enjoyment (see below) 

Privity of Contract and Privity of Estate 
· Landlord-Tenant Law is unique in that it is governed by both the doctrines of Property Land and Contract Law
· A Lease is 

· (1) A conveyance of land, governed by Property Law; and

· (2) A Contract

· Privity of Estate

· The Property Law relationship 

· A lease carries with it all the background rules of Estates and Future Interest 

· There is a Present Interest/Future Interest dichotomy created

· Law of Waste applies

· Defeasibility Laws apply

· Possibility of Reverter vs. Right of Entry

· Reversion in Landlord at end of lease

· Co-Existence of POR/ROE and Reversion allowed

· Terms of the Lease essentially provide the defeasibility condition 

· Privity of Contract

· The Contract Law relationship

· A lease is a contract

· Thus, it implicates reciprocal rights and responsibilities ( The Lease contemplates an on-going relationship between Grantor (Lessor) and Grantee (Tenant/Lessee) 

· This is not true of a regular property law relationship – a plain conveyance simply coveys land and then the parties are done with each other

· But a lease is BOTH a conveyance AND a contract

· Thus, the lessee gets land as well as a reciprocal rights relationship with the Lessor

· When it comes to one party suing the other – we don’t care whether its on a PE or PK theory when its between the ORIGINAL lessor and lessee; its when the lessee transfers the land to a 3d party through assignment or sublease that PE and PK start to becomes conceptually distinct routes to liability 

· NB: Landlords can transfer their Future Interests too, but 99% of the time issues arise regarding tenant transfer of interests

Tenant Transfers of Interest 
· Assignments
· Subleases 

· And don’t forget you usually need the Landlord’s consent for a transfer 

· Only limitation on this is that it cannot be discriminatory (see government stuff below)

· There is also a minority rule out there exemplified in California saying that the withholding of consent must be “commercially reasonable” 

· Read in an implied obligation of good faith dealing regarding denying consent to transfer 

· Denying consent to transfer because of Tenant’s refusal to let Landlord share in booty from increased rent is NOT commercially reasonable under this rule 

Assignments – Legal Properties and Effect
· Privity of Estate

· An assignment ELIMIATES Privity of Estate between Landlord and Tenant

· There is now Privity of Estate between Landlord and Assignee 

· Its as if the Assignee “steps-in” and “replaces” the Tenant in the Privity of Estate (property law) relationship 

· Thus, the Assignee assumes ALL Property Law (Privity of Estate) liabilities in the relationship with the Landlord
· The Property Law relationship between Landlord and Assignee

· Any import terms of the lease travels with Privity of Estate

· If its something one party would sue about, the liability will transfer by the assignment 

· Rent is obvious example 

· Privity of Contract

· An assignment DOES NOT eliminate Privity of K between Landlord and Tenant ( the original Tenant is still CONTRACTUALLY liable to the Landlord for the terms of the Lease

· An assignment DOES NOT create Privity of K between Landlord and Assignee ( thus the Assignee is NOT contractually liable to the Landlord for the terms of the original lease  

· An assignment DOES create Privity of K between Tenant and Assignee ( Assignee is contractually liable to Tenant for the terms of the assignment 

· Thus, an Assignment traditionally creates TWO levels of PK

· (1) Between Landlord and Tenant

· (2) Between Tenant and Assignee 

· Exotic Theories of Contractual Liability to get PK between Landlord and Assignee

· These are “exotic” because they aren’t contracts in the traditional sense ( Landlord and Assignee have not signed papers not bargained; note though, they can always do this and it will create PK because they simply made a fucking contract

· (1) 3d Party Beneficiary
· You are not a party to a K and you have no obligations under it at all, but there is a 3d person who benefits from the K

· Parties can agree that the Assignee will be a 3d Party Beneficiary of the original Lease

· Thus, they agree to allow the Landlord to sue the Assignee for a breach of a term of the original lease
· But, this is one-way liability – the Assignee CANNOT sue the Landlord for a breach of the original lease

· Usually Try to find these as implied

· (2) Assumption

· Assignee can agree, in the assignment, to assume all liability for the terms of the original lease

· Assignee does this because the Landlord’s consent to a transfer of tenancy is often conditioned upon such an assumption of liability

·  This is still one way liability with the Assignee being liable to the Landlord
· These are usually explicit 

· The only way the Landlord will ever be liable to the Assignee is if they actually sign an agreement 

· Landlords want some form of Privity of Contract just to cover their bases – anything important in the original lease is going to transfer with Privity of Estate 

· EVEN IF the Landlord and Assignee come into Privity of Contract someway, that DOES NOT mean that the PK between the Landlord and Tenant is eliminated 

· The Contract (Lease) between the Landlord and Tenant remains in effect until

· (1) They execute a RELEASE (generally for $ consideration); or

· (2) The term of the original lease expires 

· Summary of the Legal Effect of an Assignment

· PE between Landlord and Assignee; no PE between Landlord and Tenant

· PK between Landlord and Tenant, unless Tenant gets a Release

· NO PK between Landlord and Assignee, unless we can prove an exotic contract theory (which is present 99% of the time) 

Subleases – Legal Properties and Effect
· Privity of Estate

· Essentially: creates two levels of PE; Sublessee doesn’t “step-into” the PE between Landlord and Tenant, a new level is created

· PE between Landlord and Tenant (remains)

· PE between Tenant and Sublessee (new)

· Privity of Contract

· Same analysis as an assignment

Real Life Operation of Assignment: First American National Bank v. Chicken System of America (Tenn. App. 1980)
· L (Bank) ( T (Chicken) ( T2 (PSI) ( T3 (Pizza) 

· L-T = $1050 rent

· Everyone agrees that Chicken-PSI is an assignment and it was in flagrant violation of the consent to transfer term of the original lease

· No one cares about Assignment to PSI until they default on their Rent

· PSI claims they are not on property legally, so Bank can’t sue them for rent
· Court say fuck no ( Bank chose not to enforce the consent term so it was a valid Assignment

· PSI then claims they are not liable given the multiple assignments
· After PSI defaulted, Bank effectuated an assignment to Pizza and made a separate contract with them for a $600/month rent ( remember, even with the new K, it’s still an assignment in the law

· Thus, Bank is trying to get the extra $450/month its owed – purpose of suit against PSI

· Have to do the PE/PK analysis to determine liability of PSI
· Privity of Estate

· No PE between Bank and PSI because the property got assigned to Pizza, thus no liability for original rent on PSI’s part on the terms of the original lease – that privity of estate is now Bank-Pizza 

· So only PE here is Bank-Pizza (but they signed a new K) 
· The effect of an Assignment is the substitute PE and make the previous Tenant (PSI here) no longer liable under Property Law

· Privity of Contract

· Bank-Chicken for $1050/month 

· Bank-Pizza for $600/month

· BUT...there was never any K between Bank and PSI!

· Bank sure as hell tried to prove an exotic contractual assumption of liability for the original lease with letters and documents, but the Court said the evidence wasn’t good enough 

· Bank only tolerated PSI’s presence on the property – rent is better than no rent; but because the assignment from Chicken to PSI was made without Bank’s consent, there were not Assumption clauses or anything in the Assignment 

· THUS ( PSI is not liable for a damn thing 
· It seems like Chicken is shit-outta-luck in all of this since they still have a contractual liability (PK) for the $1050/month rent and never got a release, but they are FUCKING BROKE – so it would do no good to sue them 

Book Examples, P.561-562
· 6A: L ( T ( (assignment) T2
· L can sue T2 for unpaid rent on PE ( rent is important term of lease

· L can also sue T under PK ( T still liable under the K

· Even if L and T2 had a K or exotic K, L can still sue T for rent because T needed to get a release to not be liable

· How can T protected himself

· (1) Get a release

· (2) be Judgment Proof 

· If L sues T and wins, can T sue T2 for indemnification? 

· You bet

· Unless some provision in Lease saying T won’t come after T2

· 6B: L ( T ( (assignment) T2 ( (assignment) T3

· Can L sue T2 for failed rent payment of T3? 

· NOT on PE

· Need some exotic thing for PK

· In absence of this – NO (unless signed K) 

· L can sue T3 ( PE

· Can’t sue to collect from more than one at once – can only be paid once

· 6C 

· L breaches duty to make repairs – can T2 or T3 sue L for specific performance or damages?

· T3 can sue in PE 

· T2 – no b/c no PE and no PK (would have to be explicit here)

· T can sue – Original Contract

· But problem is damages

· T no longer has present possessory right in the premises 

· So how does not repairing hurt the original T? 

· 9A: L ( T ( (sublease) T2
· L can sue T for rent – all original shit still in place

· Can L sue T2 for rent?

· Not on anything traditional ( have nothing to do with each other

· What if S promised to pay rent to L?

· T can sue S on PK and PE

· Can L sue S? 

· It depends on whether T ( S is strong enough to constitute a 3d party beneficiary on part of landlord on PK

· 9B: L ( ($400/month) T ( (sublease at $500/month) S

· Who gets the extra $100? The T! T can transfer the present possessory interest, unless the lease prohibits it or has some other kind provision regarding it

· All L gets is $400 on original lease; and you know, if no defeasibility condition on nonpayment of rent, all L would have if T fails to pay is an action for damages, not recovery of property 

· If the original lease makes nonpayment of rent a defeasibility condition, once that condition is breached, L becomes present possessor the property and can bring ejectment action against the S ( all T could covey away was his interest that contained a deafeasibility condition ( one that condition blows up, S is shit outta luck ( this is why S usually pays L directly (L doesn’t care where the money comes from) 

Determining Whether the Transfer is a Sublease or Assignment
· Two Approaches

· (1) Traditional Common Law

· If Tenant transfers the entire remaining term of the lease: ASSIGNMENT

· If Tenant “keeps” anything: SUBLEASE

· “Keep” = ANY part of the timeline: POR, ROE, Reversion for a day

· Thus, defeasibility conditions in the transfer means that the Tenant has “kept” a Future Interest – a POR or ROE

· Strict Approach: Keeping ANY future interest makes it a Sublease

· Lenient Approach: keeping a future interest doesn’t necessarily make it a Sublease – depends on how court views “keeping”

· (2) Intent of the Parties

· Use language of transfer document as evidence of intent 

· But obviously open to arguments about whether the parties meant “sublease” or “assignment” in their technical, legal sense

· Can also end-up turning on how much the Tenant coveys away and how much, if anything, the Tenant has kept as a future interest

· In most formal opinions, Courts recite the Common Law test (except Ark. – see below) 
· But Helmholtz type thing operates too

· Courts never apply C/L test in frustration of the parties’ manifest intent

· They tweak the C/L requirement of how much you must “keep” for it to be a sublease vs. assignment 

· But this is just out there – hasn’t gone through vetting process like adverse possession 

Real Life Application: Jaber v. Miller (Ark. 1951)

· Jaber rents for 5 year term( 3/1/46 – 3/1/51) at $200/month; defeasibility condition if the premises are destroyed by fire ( L keeps Possibility of Reverter of shit burns down – here holder of present interest wanted to get rid of possession if it burned down 

· Jaber transfer to Norber (sublease? Assignment? Don’t know yet) 

· L ( J ( N

· Transfer uses the term “assignment” 

· Consideration

· N pays J $700 in cash and have executed 5 promissory notes for $700 each to be due serially at specified 4 month intervals (I will pay you $700 every four months); N also agreed to pay $200/month to L

· J reserved right to retake possession if N defaults on rent or the notes (so this is a defeasible transfer too) ( now have two layers of defeasibility ( some where L and some where J take over ( nothing about fire in this teansfer

· N transfer to Miller ( isn’t an issue ( Miller just took on N’s obligations; only difference is prom notes are now monthly for $175 

· Then the place burns down ( now L has present possessory interest and no one is liable to the landlord for rent anymore because the fire defeasibility condition blew-up, thus the lease (PE and PK) got terminated 

· Also, everyone down the line has their interest terminated because Tenants could only give away what they had – a lease with a defeasibility condition in the case of fire 
· Issue is whether anyone still owes J money 

· If Sublease

· Can only last as long as the original lease – once original lease gets terminated, sublease goes too because Tenant can only transfer what he has to give away

· On this theory, Miller is off the hook for $175/month because it is RENT and there is no longer any rent to pay

· If Assignment

· Assignees don’t pay rent to assignors

· Assignees can pay the assignor a consideration for assigning the property

· On this theory, Assignee paid a $4200 consideration for the Assignment and financed it in $175/month installments

· Now the Assignee is liable to keep paying the Tenant because it was a financed payment for the assignment itself – not a monthly fee for rent

· Assignments are SELLING-OUT

· “It’s all yours, give me my money and I’m out” 

· Thus, payments are not rent, but installments on the purchase price of the assignment since M bought the lease and all the conditions that went with it 
· Arkansas explicitly adopts the “Intent” approach and calls it an Assignment given the number of times the word was used in the conveyance/lease; also purported to transfer just about everything 

Dirtbag Landlords: Landlord Obligations to Tenants

· Lease
· Statutes

· Common Law

· (Still look in this order for obligations) 

· Rights the Tenant has

· (1) Everything in the Lease

· (2) Covenant of Quiet Enjoyment 

· In General

· Constructive Eviction 

· Minor extension in half the states for Holdover Tenants

· (3) Implied Warranty of Habitability 

Covenant of Quiet Enjoyment 
· Landlord ALWAYS makes an implied promise, whether explicit in the lease or not, that he owns the property and that NO ONE can come along and assert a superior title to the land and kick you off
· If this happens, tenant has an action for damages and can terminate the lease

· This is a fundamental assumption upon which the lease is made – that the landlord fucking owns the property and has something to covey away to the Tenant – kind of like a Warranty Deed

· This is called a DEPENDANT Covenant 

· Breaching this Covenant entitles the Tenant to terminate the whole lease

· Most other covenants in a lease are INDEPENDENT – breach of them by one party doesn’t entitle the other party to terminate the lease – it just entitles them to an action for damages

· Theory of Conditions in Contracts 

Constructive Eviction

· Essential theory is that the Landlord has done, or knowingly allowed to be done, something that has come close enough to actual eviction to call it an eviction 

· Need to Prove 4 Things
· (1) Landlord must wrongfully perform or fail to perform some obligation that the landlord is under some expressed or implied duty to perform

· (2) As a result of the landlord’s commission or omission there must be a substantial interference with the tenant’s use and enjoyment of the premises

· Can argue over “substantial interference” 

· (3) The tenant must give the landlord notice of the interference and a reasonable opportunity to remedy the interference 

· (4) If after such notice the landlord fails to remedy the interference, the tenant must vacate the premises within a reasonable time

· Mass. has moderated vacate provision by having a procedure for getting an advance determination ( “is it a good idea for me to leave?” proceeding ( taking risk for T out of the equation

· Constructive Eviction is part of the Covenant of Quiet Enjoyment 

· Has the same effect as an actual eviction: L liable for damages and T gets to terminate the lease 

· It is a Dependant Condition 

Implied Warranty of Habitability 

· This is not a single, unitary legal doctrine with set rules, etc. 

· It IS and umbrella term come to be used to describe a wide variety of changes in L-T law in the past 40 years
· “Implied Warranty of Habitability” is “code” for these changes

· The Changes in the Law

· Came from the Judiciary, and some statutes ( started in mid 60s and was completely in place by early 70s

· Massive revolution in property law encouraged by climate of judicial activism

· Policies Underlying Habitability 

· Understanding policies here is VITAL to understanding the operation of the law

· History
· Issue was poverty and slum housing 

· This was the crusade

· THRESHOLD QUESTION: What leases do I want to change because not all leases are created equal?

· (a) All leases?

· No – John Hancock and the Law Firms can figure it out for themelves 

· (b) Residential Leases? 

· (1) All?

· (2) Urban?

· (3) Urban Multiunit?

· (4) Urban Large Multiunit? 

· (5) Urban Large Low-Rent Multiunit? 

· How to structure changes will determine how broadly you want to affect these different categories

· Mostly worried about Urban Large Low-Rent Multiunits, but that doesn’t mean that’s all the changes ended-up applying to 

· Effect of IWH ( Landlords incur obligations no matter what the Lease says – these are obligations implied in law

· Defining the Scope of the Implied Warranty of Habitability 

· It is not an exact science – there are several different approaches – remember that this is more of an idea than a concrete legal doctrine 

· (1) Look to the Housing Code
· Code is traditionally enforced by some arm of the government and penalties were usually fines payable to the government

· The idea was to make the Code enforceable by a private action as an implied part of the lease

· But this will be wildly over and under inclusive, depending on the problem you are trying to address 

· Codes filled with a bunch of minutia that the T doesn’t care about – to call them breaches of the lease are not calibrated to problems people worried about

· Underinclusive too – developed with focus on structure of the building – not on workability of the stove and roach traps 

· How about “being in the ballpark” with the Housing Code? – designed for more flexibility, but at the cost of certainty = higher litigation costs and that’s a big problem 

· (2) Whether the defect would render the premises uninhabitable in the eyes of a reasonable person
· How does this change law of constructive eviction? 

· If REALLY uninhabitable – it’s essentially Constructive Eviction – just eliminates the first requirement of the doctrine 

· Virtue of application to slums ( seems obvious to developers of rule

· But what does “uninhabitable” mean?

· Broken stove?

· How many roaches are too many?

· (3) Test of “habitability”
· Framing in positive terms

· Suggests obligation to provide a nice and happy place to live 

· Defining Breach of Implied Warranty of Habitability: Pugh v. Holmes (Pa. 1979)

· Essentially at the tail end of this revolution ( so they have the virtue of ignoring the issue of whether it actually exists and moving on to the question of defining breach

· Instant case dealt with a residential dwelling

· “Habitability is designed to insure that a L will provide facilities and services vital to the life, health, and safety of the tenant and to the use of the premises fit residential purpose”

· (1) The materiality of the breach is a question of fact to be decided by the trier of fact on a case-by-case basis (i.e. whether tenant can terminate)

· (2) Minimum requirements of Habitability

· Premises must be safe and sanitary, but not pristine

· Housing code violations, their nature, serious and duration of the defect are considerations

· “These standards are fully capable of guiding the fact finder in his determination of materiality of the breach” 

· Theory of Standard for Breach
· Like negligence ( jury will know it when it sees it 

· Gradual development of habitability doctrine in lower courts ( get sued enough times and lose, then you’ll know what to do

· Give it enough time to develop, like negligence, and there will be a coherent body of law dealing with the standards for breach 

· Very short on detail for obligations (now, legislature could sit down and be all detailed and shit if they wanted to)

· Standards for habitability will have to be developed through time and common-law tradition 

· Remedies for Breach of Implied Warranty of Habitability 
· Termination of Lease and vacate Premises

· Not the best remedy when underlying problem is that there are not many places to go

· Damages – but how do we measure them?

· (1) Fair Rental Value Approach #1

· Damages = the difference between the promised rent and the fair rental value of the premises during the period in which the warranty was breached 

· But most of the time “fair rental value” equals “promised rent,” thus damages are ZERO
· (2) Fair Rental Value Approach #2

· Damages = the difference between the fair rental value of the premises if the premises had been in their warranted condition and the fair rental value of the premises in their “as is” condition

· Damages = FRV(w) – FRV(as is)

· FRV(w) is fair rental value in hypothetical world if the apartment was in the condition it was supposed to be in (i.e., fixed-up)

· FRV(as is) is really just the Promised Rent, but could construct a hypothetical value too for a “fair housing market” 

· Issue: The experts needed to construct these hypothetical values would cost more than what the judgment would be worth 
· Thus, you would need potential damages in the 5 or 6 figures to make the litigation even worth the filing fee 

· Not amenable to low-income protection policy behind this doctrine 

· (3) Percentage Diminution Approach

· Damages = the promised rent multiplied by the percentage of the use of the premises lost as a result of the breach

· No economists or statisticians here – won’t know what to do – will just construct a FRV

· Pugh Court takes this approach
· Need for expert testimony is greatly reduced as the determination in “percentage of reduction in use” of a residential dwelling is a matter within the capabilities of the layman

· “Layman” approach is a joke though – it’s a farce because we can actually hire people to figure this shit out ( its is looking the other way to construct a damage remedy to allows these kinds of cases to go forward

· But, none of this obviates you from having to pay the lawyers 

· So still an issue for it being crazy for the lawyer to litigate when talking about low-income housing

· Thus, the net result for defining breach, due to the remedies only being economically feasible in high-rent situation, is that you have a body of law developing to govern high-rent leases – NOT the low-rent slum housing the doctrine was originally envisioned for 
· The remedy end of the doctrine just hasn’t played-out the way the framers wanted

· Point: once your focus is low-cost housing, you run into the problem of costs of litigation

· Under the American Rule you have to pay your lawyer, so if your not talking about a 5 figure damage award its not even worth the filing fee (Rule of Thumb)

· Unless there is a spite figure – in which case you’ll be out $ in the end 

· Thus, doctrine becomes useless for $50/month housing disputes because the damages are never going to get to an economically feasible point where affirmative litigation will be undertaken to vindicate one’s rights

· Best remedy is to assert breach of implied warranty of habitability as a defense to an ejectment action 

· Tenant can stop paying rent (or pay less rent) and refuse to leave the property, making landlord file an ejectment action
· If Tenant loses subsequent ejectment action and there is no breach found by the court:

· Worst Case scenario – pay back rent

· Best Case scenario – Tenant is judgment proof (will cost more to collect than the judgment is worth) or insolvent 

· Result: Tenant gets to maintain possession of the property without paying full rent when the Landlord is a dirtbag

Deadbeat Tenants: Landlords’ Rights against Tenants

In General

· Tenant’s obligations come from 

· (1) Lease

· (2) Law of Waste

· No statutory or common law duties on the Tenant – these all generally put restriction on the Landlord 

· The only breach we’re really concerned about is NON-PAYMENT of RENT

Non-Payment of Rent

· Assume that the Tenant is just a piece of shit and doesn’t feel like paying the rent
· Two Situations

· (1) T on property

· L wants $ and possession 

· (2) T not on property

· L just wants $

· If Tenant just want to scam and leave – he can do so and landlord will not be able to find him – will be too expensive to hire a PI

· But – there are the honest deadbeat Tenants too

· Sommer v. Kridel

· Abandonment, Surrender, and Release 

· ABANDONMENT ( Tenant leaves the property with an intent NEVER to return

· This is only an OFFER to terminate the lease; the landlord can accept it or reject it just like any other offer

· If Landlord doesn’t accept the offer – Tenant is still bound by the terms of the lease, whether he’s on the property or not

· SURRENDER 

· This is what we call it when the Landlord accepts the offer of abandonment 

· This is the Property Law side of it though – this only effectuates a conveyance of the property interest back to the landlord 

· Will need to be in writing because of the Statue of Frauds – a land transfer of 1 year+

· RELEASE

· This is how the Tenant get the Contract Law relationship terminated

· Even after the Surrender – the Tenant is still bound by the terms of the Lease in Contract Law

· Thus, the tenant has to obtain a release from that contract 

· The document is usually titled “Surrender and Release” 

· Surrender by Operation of Law
· Doctrine whereby we can have a surrender without doing a formal surrender – but its not guaranteed to work 

· Reasoning has to do with the fact that its expensive to pay lawyers to do it formally

· Need To Prove Two Things

· (1) Specific Intent of the Tenant to Abandon

· (2) Specific Intent of the Landlord to Accept the Abandonment 

· Either Proof Condition can raise problems

· Tenant can come back and claim that he was just on vacation or something

· Landlord can accept keys, change locks, and rent out the property and claim that he was just keeping the place in good repair, needed someone to look after it, and intended to give it back to the Tenant if he ever returned

· Thus – this is generally a Question of Fact for the jury 

· Keeping the Tenant on the Hook

· Landlord is never obligated to accept an abandonment; thus the lease doesn’t end until the end of the term

· But what can or must the Landlord do with the property in the meantime?

· Option (1) ( sit back and wait for lease to run out and then sue the T for damages

· But a judgment can’t be deposited in a bank account 

· So there’s a risk to this that T has no assets, is judgment proof, or can’t be found later on 

· Option (2) ( mitigate damages, rent out the place to someone else

· This is the better part of valor and you can always theoretically sue the Tenant for any disparity in rent at the end of the day, assuming its even worth the filing fee

· Only limitation on mitigation of damages is some term in the lease (which probably shouldn’t be there)
· Where does the Landlord get the authority to Rent-out the Tenant’s property in the absence of a Surrender and Release?

· Property still technically belongs to the Tenant until the end of the term

· Two Conceptual Theories

· (1) L is acting as an agent for the T – surely the T would want the L to mitigate damages – the more the L mitigates, the less T is on the hook for

· Tenant would be entitled to extra money the Landlord rented his place for

· (2) If the T has actually abandoned – a permanent intention never to return – even thought T is Present possessor – the T has effectively waived (abandoned) any rights to enforce those present possessory rights and L is next in line for possession  

· Tenant gets nothing because Landlord is just exercising his possessory rights as 2d in line for possession since Tenant waived any rights he had under the lease
· So who gets the money?
· No consensus – cases split up the middle 
· This isn’t surprising though given that we’re fudging the law
· Don’t get to the issue of T subleasing for more because all leases generally contain a no sublease without consent clause

· Mandatory Mitigation of Damages

· Applying K principles – Landlords HAVE to mitigate damages – can’t just sit back and allow $10K to pile-up: all you will get is what you’re owed, less reasonable mitigation

· This is at odds with Property Law, which says you have no affirmative obligation to mitigate 

· K Law generally wins
· This is technically a minority view – but is only so because cases haven’t reached state supreme courts on this in decades ( most landlords WANT to mitigate damages rather than take the risk of having a right without an enforcebale remedy for a damages action against the tenant 

· But CLEAR trend in modern law is mandatory mitigation of damages 

· Self-Help Remedies 

· These are implicated when a Tenant remains on the property, but the Landlord wants him off for a legitimate reason 

· Most Leaseholds are Determinable upon non-payment of rent

· Thus, when a Tenant fails to pay rent, *poof* the land reverts back to the landlord

· Tenant: so-fucking-what? Make me leave

· Landlord can file an ejectment action, but it could take anywhere from 2-24 months to get a judgment, and that’s not including the time it will take to get the sheriff to execute the judgment

· Thus – Tenant is sitting on your shit rent-free and is in all likelihood insolvent or judgment proof – thus Landlord is never going to see their Rent

· Result: Landlord will engage in Self-Help remedies, like changing the locks, and gamble that he will obtain a favorable judgment later-on to validate his actions as a now-present possessor 
· Traditional View of Self-Help

· Go-For-It

· Landlords can take the gamble and risk getting slammed with damages if they’re wrong

· Modern View of Self-Help

· We don’t like it because it could incite violence 

· We now have Summary Eviction proceedings in courts that deal exclusively with Landlord-Tenant disputes, thus the wait-time is only 3-10 days (3 months in reality), and Landlords can surely wait for that time period in the interests of public peace 

· Again, there is a clear trend toward BANNING self-help, just like mitigation of damages 

· See Berg v. Wiley (Minn. 1978) from Supplement 

· Application of Self-Help being disfavored 

· Commercial restaurant setting where landlord changed the locks after heath code violations weren’t remedied 

· But even with self-help – we still have the right without an enforceable remedy issue ( God knows how long it will take the Sheriff to get around to kicking-off the deadbeat tenant ( and Modern Self-Help Rules don’t even allow for you to engage in self-help once you’ve got a judgment – the Sheriff must do it 

· Interesting symmetry between rights of Landlords and rights of Tenants

· Tenants: Big expansion of Warranty of Habitability, but no economically feasible way for the class intended to be benefited to affirmatively enforce it

· Landlords: Can have slam-dunk eviction actions, but the Court system moves show as shit and enforcement is far from immediate once you have the judgment

· Point: Right is only as good as the Remedy 
Holdover Tenants
· Not much to say that we haven’t already covered

· Some states provide that holdovers on periodic tenancies commit to another period by holding over 

Government Regulation of Housing Discrimination
Background and Constitutionality 
The Common Law
· The Common Law provides no protection against discrimination in the housing market

· If you don’t want to deal with someone, you don’t have to

· Common Law, of course can be altered by STATUTES 

· The State and Local statutes are the most important

· But we only care about the Federal Statutes because the Federal Law is uniform and it provides a minimum standard that all of the States must conform to

· State and Local statutes are often stricter than the Federal Law may provide more protected classes (i.e. sexual orientation, veteran status, etc.) 
Constitutionality of Federal Housing Discrimination Laws
· CRA1866: 42 U.S.C. § 1982

· “All citizens of the United States shall have the same right, in every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property.” 

· Bottom Line: in Jones v. Alfred H. Mayer Co. (U.S. 1968), the Court held this to be a valid exercise of 13th Amendment, § 2 powers and that congress can properly reach private actors with that power
· However, this provision ONLY COVERS RACIAL DISCRIMINATION

· Fair Housing Act of 1968: 42 U.S.C. § 3601 et seq. 

· This is the comprehensive Federal Housing Code 

· We can generally base its constitutionality on the Commerce Power

· Limitations on the Expansion of State Fair Housing Statutes

· There are some restrictions on First Amendment grounds ( freedom of association and speech

· Housing discrimination laws clash with freedoms of speech and association because they forbid you from saying shit and potentially require you to associate with people

· Discrimination Laws generally win over the past 40 years over a wide range of cases

Fair Housing Act of 1968: 42 U.S.C. § 3601 et seq. (Book p. 986)
§ 3601
· Declaration of policy to provide fair housing throughout the U.S.

§ 3603: Exemptions
· Caveat #1: No matter what these say, § 1982 still is a bar to ANY discrimination based on race

· Caveat #2: None of these exemptions applies to § 3604(c), the advertising restrictions

· Otherwise, Prohibitions in § 3604 (other than (c)) DO NOT APPLY TO:
· (1) Any single-family house sold or rented by an owner, PROVIDED THAT
· The owner owns no more than 3 single-family homes
· The owner can only use this exemption once in a 24-month period

· [gives restrictions on partial ownership]

· The owner doesn’t use a realtor or salesman of ANY type

· He doesn’t violate the advertising prohibition of 3604(c)

· (2) Small rental units or rooms that are owner-occupied (4 or fewer units)

· The Ms. Murphy exemption

· Basically – can discriminate however you want as long as you’re not a big developer and you don’t advertise it and you don’t use a real estate agent or broker, etc. or if you’re essentially letting someone live in a small building/home that you occupy (i.e. the Ms. Murphy exception)  

· BUT SUBJECT TO BAR ON RACIAL DISCRIMINATION UNDER § 1982
· §1982 and FHA are not consistent ( any housing discrimination based on race could still be brought under § 1982

§ 3604: Substantive Provisions
· (a) It is unlawful to refuse to deal or sell or rent to someone because of race, color, religion, sex, familial status, or national origin 

· Familial Status = can’t discriminate on basis of having kids (under 18)

· CAN discriminate on any other grounds unless you’re using it as a pretext for discriminating on the basis of one of the protected classes

· But don’t forget to check local laws

· (b) Forbids discrimination in the terms, conditions, or privileges of sale or rental on the basis of one of the protected classes 

· (c) No discrimination on the basis of a protected class in advertising for sale/rental/lease 

· Advertising roommate gender preference violates this provision
· But Attorney General has a written policy of non-enforcement – but this doesn’t mean shit as a practical matter because there is a private right of action for violating the statute 

· Bottom Line: every flyer for a sublease or roommate or whatever around a college campus violates this FHA provision; no one has brought a case that has reached the merits though 

· (d)-(e) has to do with inducing sales and steering

· Bottom Line: you can’t steer protected classes towards or away from certain areas

· Adds “handicap” to protected classes

· (f) All the handicap provisions 

· Law is willing to listen to reasons for discrimination here

· Reason for all the provisions 

§ 3607: Exemptions 
· (a) Religious Organizations and Private Clubs exempted

· But exemption limited to non-commercial housing purposes

· i.e., seminary dormitories can be limited to that particular religion, but you can’t turn around and rent-out a vacant room for commercial purposes 

· Exemption also limited to religious organizations and private clubs that DO NOT restrict their membership on account of race, color, or national origin 

· (gender not there or Catholics would be screwed)

· i.e., can’t make an end-run around the FHA by establishing the World Church of White People 

· (b) Number of Occupants; Housing for Older Persons Exempted 

· Can have reasonable federal, state, or local limitations on maximum occupancy ( safety shit, fire codes 

· Familial status stuff doesn’t apply to housing for older persons

· Can keep the old folks homes

· Have a narrow definition of “housing for older persons” (see p. 990) 

· § 1982 doesn’t deal with religious and familial status discrimination ( so § 3607 is a full exemption this time (unlike Ms. Murphy exception in § 3603)

Harris v. Itzhaki (9th Cir. 1999): Typical FHA Litigation

· The Prima Facie FHA Case:

· What does it take to get into court? What does it take to survive 12(b)(6)?

· (1) P rights have to be protected under FHA

· (2) As a result of D discriminatory conduct, P has suffered a distinct and palpable injury (minimal Art. III “injury”)
· Just being “there” and aware of the discrimination is enough for standing

· E.g., here the P only overheard racial remarks about renting, she herself wasn’t actually injured 

· Two Theories of Liability 

· (1) Disparate Impact
· Violates FHA regardless of intent

· (2) Disparate Treatment
· (a) Prima Facie Case

· (b) Title VII Burden Shifting

· Prima Facie Case – Plaintiff 

· Defendant – articulate some legitimate, nondiscriminatory reason for the action

· Plaintiff – raise a genuine factual that the proffered reason is pretextual 

· If at any point a party fails to shift the burden back, the opposing party can win a summary judgment; if there is a genuine factual dispute between pretext vs. no pretext, it’s a question for the trier of fact 

Property Torts: Trespass and Nuisance 
Nuisance vs. Trespass
· Trespass – vindicate possession rights

· Nuisance – vindicate use rights 

· Two separate torts: Trespass and Nuisance

· Trespass is the easiest tort to understand and apply

· Nuisance is the most difficult tort to understand and apply

· Distinguish from, say, an Ejectment Action, which is designed to establish the PARAMOUNT NATURE of your property rights

· If you can SEE IT, FEEL IT, TOUCH IT with the UNAIDED senses, it is a TRESPASS, if not, it is a NUISANCE (this goes to trespassory vs. non-trespassory invasion inquiries) 
· Invasions by sound, smell, light = Nuisance
· Invasions by tangible, physical particles = Trespass
· Trespass is more advantageous ( automatic injunction, no balancing, all you have to do is cross the boundary, no reasonableness issue, absolute strictest liability 

· So law creates two categories of invasions 

· (1) We don’t want to hear about it – boom injunction (Trespass)

· (2) Well, you know people have to live together (Nuisance) 
Trespass
· Trespass: You will be liable even though you don’t do any harm to the land, so long as you

· INTENTIONALLY enter land of another or cause a 3d person to do so; or 

· INTENTIONALLY remain on the land; or

· INTENTIONALLY fail to remove from the land a thing which he is under a duty to remove 

· § 158 of Restatement (Supp.)

· Thus, the only requirement for liability is that you intentionally go on the property – and you don’t have to know its someone else’s property 

· Mistakes don’t matter in trespass, you can make the most reasonable mistake in the world – you could even think that the property belongs to you and a paper that you think confirms this belief – and you are liable for trespass

· ALL YOU HAVE TO DO IS CROSS THE BOUNDARY 

· § 164 of Restatement

· Flight by aircraft excepted from trespass unless in interferes substantially with the other’s use and enjoyment of his land

· § 159 of Restatement (effect of ad coelum rule)
· REMEDIES

· An INJUNCTION in a Trespass action is almost AUTOMATIC

· (this is contra to all other actions because you usually have to do a balance of the equities, etc. and its not a very common remedy) 

· Exemptions for Trespass

· Defined exemptions when you can cross property line – like to recover personal property (lawnmower, etc.)

Nuisance
Restatement Approach (text p.744)
§ 821D: Private Nuisance
· (1) A non-trespassory invasion 

· (2) Of another’s interest in the private use and enjoyment of land

§ 821E: Standing to Bring Nuisance Actions
· Only those with Use and Enjoyment privileges can bring actions

· (a) Possessors of the Land

· (b) Owners of Easements and Profits in the Land

· (c) Owners of non-possessory estates in the land that are detrimentally affected by interferences with its use and enjoyment 

§ 821F (absent from textbook) 

· There is liability for nuisance only those to whom it causes a significant harm, of a kind that would be suffered by a normal person in the community or by property in normal condition and used for a normal purpose
· i.e., NO “Eggshell” Plaintiffs in Nuisance actions 

· Nuisance is measured by the objective standard of a normal person or property in normal condition used for a normal purpose

§ 822: General Nuisance Rule
· One’s conduct must be the LEGAL CAUSE of and INVASION of another’s interest in the private use and enjoyment of the land
· The Invasion Must be

· (a) INTENTIONAL and UNREASONABLE, or

· (b) Unintentional and otherwise actionable under the rules controlling liability for negligent or reckless conduct, or for abnormally dangerous conditions or activities 

· Difference from Trespass: You can only be liable for doing something UNREASONABLE ( in trespass the reasonableness of your actions don’t matter

· The only thing that has to be Intentional is the act – you don’t have to INTEND to create a nuisance;

· Purpose is sufficient proof; but can also prove intentionality with foreseeability 

· § 825

§ 826: Unreasonableness of Intentional Invasion 
· (a) The gravity of the harm OUTWEIGHS the utility of the actor’s conduct, or
· § 827: Gravity of the Harm

· The extent of the harm involved

· The character of the harm involved

· The social value that the law attaches to the type of use of enjoyment invaded

· The suitability of the particular use or enjoyment invaded to the character of the locality

· The burden on the person harmed of avoiding the harm

· § 828: Utility of Conduct

· The social value that the law attaches to the primary purpose of the conduct

· The suitability of the conduct to the character of the locality

· The impracticability of preventing or avoiding the invasion 

· § 829A: Unreasonable is harm resulting from the invasion is SEVERE and greater than the other should be required to bear without compensation

· § 830: Unreasonable is the harm is significant and it would be practicable for the actor to avoid the harm in whole or in part without undue hardship

· § 831: Conduct Unsuited to Locality

· Significant Harm; and

· The use or enjoyment interfered with is will suited to the character of the locality; and 

· The actor’s conduct is unsuited to the character of that locality 

· (b) the harm caused by the conduct is SERIOUS and the FINANCIAL BURDEN of compensating for this a similar harm to others would not make the continuation of the conduct not feasible 

§ 840D: Coming to the Nuisance
· The fact that a P has acquired or improved his land after a nuisance interfering with it has come into existence is not in itself sufficient to bar his action

· But, it is a factor to be considered in determining whether the nuisance is actionable 

Other Issues Regarding Unreasonableness 
· Negligence is NOT required for a finding of unreasonableness 

· Nuisance is a STRICT LIABILITY Intentional Tort

· You can have the best run oil refinery in the world and still cause a nuisance 
· If there were Negligence, it would be an absolutely SEPARATE (and easier) action 

· So, in the absence of negligence, Nuisance steps in as a DIFFERENT tort that is measured by Strict Liability ( A nuisance is a nuisance is a nuisance regardless of how much due care you exercised 

· (Morgan v. High Penn Oil) 

Implications of the Restatement Approach

· The “gravity vs. utility” balance is PART OF THE INITIAL LIABILITY DETERMINATION

· Can’t have a nuisance without doing this balance of equities

· But, in practice, this makes little sense because when you get to the remedies stage, you’ll have to balance the equities all over again
· And if you’ve already favorably balanced the equities to make the initial liability determination, it would be inconsistent to say the balance of equities is not met in order to deny an injunction and just give the victim damages 

· And furthermore, Remedies for nuisance are supposed to be based on normal legal principles, not the automatic injunction issuing like in Trespass 
· This leads to the way nuisance actually operates in practice 

The Operation of Nuisance in Practice 
· Point #1: The Remedies for Nuisance are based on Traditional Legal Principles (unlike trespass), thus after we’ve determined liability, we will

· (1) Cut you a check for Damages; or

· (2) Grant you an Injunction 

· But ONLY IF the traditional balance of equities is met, along with administrative burden determination, and whether money damages will be an inadequate remedy 

· Point #2: It makes no sense to balance equities twice; would leave little room for differing outcomes of the balance, leaving the judge with the choice of

· (1) Imposing NO liability for nuisance; or

· (2) Automatically granting an injunction when money damages may be more appropriate 

· Point #3: The Restatement has an ALTERNATIVE definition of “unreasonable” besides the gravity vs. utility balance

· § 826(b): the harm caused by the conduct is SERIOUS and the FINANCIAL BURDEN of compensating for this a similar harm to others would not make the continuation of the conduct not feasible

· Significant Harm vs. Serious Harm? § 821F vs. § 826(b)?
· Really just splitting hairs here

· But there is a concept that it’s a bit more than required for the threshold definition of nuisance

· In essence it’s a punt ( there is tension here 

· Financial Limitation

· Essentially, if money damages for a nuisance are going to put you out of business, we won’t find nuisance liability 

· This is so because this would be an end-run around the balance of equities requirement since putting you out of business with a money damages award would be akin to issuing an injunction 

· Thus, Nuisance Test in Practice
· (1) Complaint has a private INTEREST in the use and enjoyment of the land (§ 821D-E)
· (2) Non-Trespassory Invasion (§ 821D-E)
· (3) The Harm is SIGNIFICANT to a NORMAL PERSON (§ 821F)
· (4) The harm is INTENTIONAL (§ 822)

· (5) The harm is “SERIOUS” (§ 826(b))

· (6) Compensation through Money Damages will not put the Defendant out-of-business or financially cause them to discontinue the conduct in question

THIS GETS YOU LIABILITY FOR NUISANCE – Money Damages if you can prove them 
· (7) If you want an injunction, the “Gravity vs. Utility” Balance must be met (§ 826(a) et seq.) 

· Policy Considerations for this Practical Application of Nuisance

· Courts just don’t like to say that they like what one party is doing better than the other party, thus liability or no liability ( doesn’t seem just 

· Thus, we have a rather objective test for liability and save the subjective stuff until we need to decide whether to issue an injunction or assess damages

· Courts always use the “intentional and unreasonable” verbiage though – the test above is what they are actually doing 

· See e.g. Morgan v. High Penn Oil (N.C. 1953) ( the court uses the verbiage, but doesn’t seem to take the liability analysis any further than “significant harm” and “no financial burden” 

Crest Chevy, Inc. v. Willemsen (Wis. 1986)

· Willemsen and Chevy own adjoining parcels and Willensen filled-in his land, resulting in water run-off that flooded Chevy’s parking lot; during the landfilling, W offered C the ability to hook-up to a storm drain that he was installing, C declined 
· Thus, C essentially is waiting for a storm and a flood and then they are going to sue W for nuisance and make W pay for the storm drain hook-up

· Nusiance: (1)-(6) above are met; W’s project would not be stopped if they had to pay for C to hook-up to the storm drain; thus appropriate money damages

· NOTE

· There was NO NEGLIGENCE at all – in fact W exercised all sorts of due care in offering to let C hook-up ante facto 

· C is the one who took advantage of the system and C won

· W cased the harm and W has to pay, period: Strict Liability 

Hendricks v. Stalnaker (W.Va. 1989)

· One wants a septic system and one wants a well and there is a law saying that one can’t be within 100 feet of the other and the only places to put the respective improvements on their respective properties is within 100 feet of each other 

· The Well gets there first and the septic guy sues for nuisance 

· Court says FUCK OFF ( There is NO INVANSION

· Nuisance IS NOT ABOUT GOOD GUYS AND BAD GUYS ( Nuisance is imply about INCOMPATIBLE USES OF LAND

The Concept of the INVASION
· As a GENERAL RULE, something has to cross the boundary line of your property, whether it is smells, sound waves, or light waves, etc.
· Note Hendricks above – no boundary-crossing

· EXCEPTIONS TO THE BOUNDARY-CROSSING RULE

· Essentially, here we are going to say there is an “invasion” even though no boundary has been crossed

· (1) Situations where it is almost 100% certain that a boundary-crossing will occur if the defendant does or completes the conduct in question: an Anticipatory Invasion
· i.e. the defendant is building a DUMP next-door ( Court will enjoin this on a nuisance theory because it is 100% certain that, even if it is the best-run dump in the world, there will be smells and flies crossing your property boundary upon its completion

· See Brainard v. West Hartford
· (2) Embalming and Undertaking Services Located (or sought to be located) in a Residential District
· See Jack v. Torrant
· These are truly sui generis cases where the Courts almost uniformly enjoin the operation of undertaking services in a residential district as a nuisance

· Argument is “decrease in property value” 

· Every State has an “Undertaker” case that stands for this proposition 

· However, it is strictly limited to Undertakers!

· Does NOT extend to Cemeteries (For every State with an Undertaker case, there is a Cemetery case where the P Loses and it is NOT enjoined)

· Does NOT extend to AIDS hospices, etc. 

·  (3) Half-Way Houses: SOMETIMES
· Nicholson v. CT Half-Way House, Inc. (Ct. 1966)

· Refused to enjoin the PROSPECTIVE operation of a half-way house

· Bottom Line for Court: No Invasion = No Nuisance

· Plaintiffs’ Arguments

· Evidence of decrease in property values with announcement of a half-way house to be located in the neighborhood 

· Anticipatory fears of invasions 

· Court’s Response

· Sue when there’s actually an invasion

· Anticipation here is no where near as certain as with a dump

· Falling property values are not an invasion

· Ark. Release Guidance Foundation v. Needler (Ark. 1972)

· Enjoined the operation of a half-way house ALREADY OPERATING in a neighborhood 

· One sex offender got in, one person dismissed for boozing (but these aren’t invasions) 

· Court bases nuisance decision on 

· (1) real and reasonable fear for safety; and

· (2) demonstrated drop in property values

· (3) inclusion of sex offender and alcoholic 

· Court tries to distinguish Nicholson, but court is wrong: Nicholson is indistinguishable 

· Nicholson sued prior to operation; but here it has been operating and there have been NO INVASIONS, so what’s the problem?

· Nicholson had no evidence of a decrease in property values: this is plain FALSE

· Nicholson was anticipatory fear – yeah, well nothing has happed with this house, so this stuff is anticipatory too 

· West Shore School District vs. Cmmw. Pa. 

· Half-way House case and court goes with Nicholson and refuses to enjoin it 

· General proposition: Need an Invasion, but in certain RARE events, you may be able to get a court to enjoin something as a nuisance without an invasion

· Plaintiff’s general objection is going to be a decrease in property value associated with the challenged conduct 

Remedies for Nuisance
· (1) Damages
· Find Liability 

· Prove your Damages like any other tort

· (2) Injunction
· Need to do normal remedial balancing

· Harm to P in not issuing vs. Harm to D in issuing

· Public Interest

· Administrative Burden

· Money Damages not adequate

· Get Gravity vs. Utility in there too

· Violation of the Court Order is a Crime and you go to Jail 

· (3) Buy-Out-the-Plaintiff Option: Boomer v. Atlantic Cement Co.

· This is a cement plant giving-off dust, etc.
· In essence, NY Court engineers a buy-out of an easement from all affected owners to make the claims res judicata 

· Is essentially awarding “Total Future Damages” to all the homeowners 

· Check for difference between property value with cement and without and that will be total and final remedy for anything

· Damages cover past harms and capitalize all future homes with one big damage payment now to make any claims res judicata 

· Here, equitable balance is in favor of the Cement Plant buying-out an easement from the homeowners and not vice versa because the Plant employees 300 people and we don’t want them to be out of a job

· (4) Buy-Out-the-Defendant Option: Spur Industries, Inc. v. Del E. Webb Development Co. 
· Building retirement homes that get closer and closer to a feed lot until it gets too close that you can smell it

· That the feed lost was there first is NOT RELEVANT; coming to the nuisance is not a valid consideration in liability, it is only a valid consideration in the remedy ( see § 840D

· But, you see, Webb doesn’t just want money damages, he wants an injunction so he can keep selling his houses and the court doesn’t HAVE to issue an injunction
· Court: We’ll issue you an injunction if you buy-out the feed lot (i.e. compensate them for having to go out of business since you came to them – an injunction is equitable, remember?)

Law of Servitudes 
· Agreements landowners make with each other regarding their uses of land; can be unilateral (“I give you permission”) or mutual 

· This has ZERO to do with possession – it is about USE

· R3P ( all about Law of Servitudes and was an obvious effort at law reform 

· Law of Servitudes is stupid for identifiable reasons 

· Issue: there are 4 different categories of servitudes 

· (1) Easements

· (2) Licenses

· (3) Real Covenants

· (4) Equitable Servitudes 

· Each have own unique sphere of application and they overlap 

· Each one of the 4 is a doctrinal disaster area, then we combine them – uh-oh 

Easements
· Definition: “A Right to do something to someone else’s property that would otherwise be a trespass or a nuisance” 

· Now that you have the right to do it, it is no longer a trespass or a nuisance

· The Law allows you to break off use rights to your property without giving up possession 

· i.e. dumping grilling ashes on neighbor’s lawn

· Negotiate an agreement and then you have an easement 

· Creation: Easements are Created BY DEED
· What is being conveyed?

· For how long?

· What is the SCOPE? (i.e., do I have ad inferos use rights to mine minerals if they are there?) 

· It’s a nasty piece of drafting, especially for Scope
· Types of Easements:

· (1) “Appurtenant” Easement
· The use requirement of the land is for the benefit of a specific piece of land that I own

· I pay you for an easement because I own a pig farm next door and I want to send smells onto your land ( easement is for benefit of property that I own and at the burden you’re your property
· Piece of land burdened by a use right ( Servient Tenement (Your Land)

· Piece of land benefited by a use right ( Dominant Tenement (My Pig Farm)

· The related rights and obligations become part of the land and carry-over with grants and sales, etc. ( Appurtenant Easements “run with the land” 

· (2) “In Gross” Easement 

· A particular PERSON is benefited rather than a particular piece of property 

· I pay you for an easement to walk across you land every day to get to the public beach, has nothing to do with any property I own, the easement is simply a PERSONAL RIGHT 

· No Servient vs. Dominant because there are not two pieces of property in question 

· “Personal” In Gross Easements don’t “run with the land”

· “Commercial” In Gross Easements usually “run with the land” (of course subject to contrary express intent) 
· (3) “Affirmative” Easement
· Right to do something affirmatively to another person’s piece of land that would otherwise be a trespass or a nuisance 

· Proof: leaves traces behind (for 14th c.) 

·  (4) “Negative” Easement  

· This is a veto right ( a right to prevent a use of someone else’s land that otherwise would be legal (i.e. pay you to not put up gargoyles on your lawn)

· Negative Easements are GENERALLY forbidden ( why?

· In the 14th c. there was no such thing as “document management” and thus really no way to prove the existence of a negative easement 

· The Plaintiff’s proof argument would be circular: can’t prove you promise not to do something with your land by showing that you’re not doing it to your land 
· And...the law never changed to reflect changes in society and document management 

· (5) “First Party Easement”
· A party to the conveyance receives the use right (I receive the use right myself)

· Easement by Reservation

· (6) “Third Party Easement”
· The person benefiting from the easement is not a party to the conveyance (I’ll sell you my land provided you let my cousin continue to pass across your land to get to the bus stop)
· Easement by Exception 

· Common Law was originally Hostile to 3d Party Easements 

· Modern Trend in the Law is to allow 3d Party Easements

· But you have to be careful because not all jurisdictions have changed their law and if you go create a 3d Party Easement in one of those jurisdictions, you’re going to get fucked with a big malpractice suit 

· Willard v. First Church of Christ Scientist, Pacifica (Cal. 1972)

· McG owns two parcels of land across from the Church and allows parishioners to park on Parcel #2. 

· McG sells Parcel #1 to Peterson and Willard comes along and wants to buy Parcel #1 and Parcel #2 from Peterson
· Peterson agrees, but first has to buy Parcel #2 from McG

· McG agrees to sell Parcel #2, subject to the church getting an easement for parking on Parcel #2 (right now its just a license)

· So McG transfers Parcel #2 to Peterson and creates a Parking Easement in the Church (notice how this is 3d Party Easement because the Church isn’t a party to the transaction)

· Well, at the time Cal. law prohibited 3d Party Easements, but the church’s lawyer got baled out by the Cal. S.Ct. changing the law

· Two Other Options

· McG could have given the Church an easement BEFORE transferring Parcel #2 to Peterson, then the Appurtenant Easement would just run with the land (land conveyances don’t have to be for consideration) 

· Peterson could have contractually agreed to grant the Church an Easement AFTER the transfer (there would have had to be consideration for this, like a discount in price)

· So, this shows why the old rule is stupid – you can get around it

· Note how this is Appurtenant: Church land is benefited and Parcel #2 is burdened 

· Knowledge of an Easement is not required for it to be in effect; it is up to a prospective purchaser to do a damn title search 

Easements by Implication and Necessity 
Easements by Implication
· Distinct Legal Doctrine: If the Test is met – there is an Easement by Implication
· Quintessential Fact-Set: The Sewer Connection: Romanchuk v. Plotkin (Minn. 1943)

· One Owner owns three adjacent properties with houses, and only one of them has access to a sewer intake

· Thus, the Owner runs a continuous sewer line through all 3 houses ( no problems right now – he owns them all

· The Owner then sells one of the houses without direct sewer access and the lawyer fails to put in an express easement to send sewage through the pipes underneath the other houses 

· What are we going to do? THIS IS A FUCKING TRESPASS WITHOUT AN EASEMENT – ARE WE GOING TO ENJOIN THE NEW OWNERS FROM FLUSHING THE TOILET?

· Anyone in their right mind would have only bought subject to an easement to flush the toilet

· Now remember, the dispute will likely come further down the chain of possession when someone else succeeds to the Owner’s original interest or the Owner sells off the rest of his properties and then someone gets a knot in their panties 

· But, if it had been an express Easement in the land transfer – it would obviously be Appurtenant and run with the land 

· So what are we going to do? 

· This is where we end-up creating Easements by Implication

· Threshold Inquiries 

· (1) There Must be UNITY OF TITLE at the Time of Severance
· At the moment one of the pieces of property was sold off without the express easement (i.e., at severance), there was common ownership of all the property 

· (see example above)

· (2) The thing we want to call an easement by implication MUST BE IN EXISTENCE at the time of severance

· We call it a “quasi-easement” ( If there were not a common owner, it would have to be an easement or a trespass/nuisance
· i.e., the sewer pipes and their use had to be in place; they couldn’t be put in after the severance of the title

· The Test

· (1) A Separation of Title Must Have Occurred 

· (2) The use which gives rise to the easement shall have been so long continued and apparent as to show that it was intended to be permanent
· (3) The easement is necessary to the beneficial enjoyment of the land granted 

· What makes a use necessary? What would happen if you couldn’t send the sewage away 

· Some courts will be more strict with owners who are stupid enough to sell off the property next to the sewer and not get an easement for the other 2 properties he still owns 

· The Plotkin Court takes a flexible approach 

· Issue: When a Court declares an Easement by Implication (or any other implied easement, see below), what is the SCOPE of the Easement? 
· We know the location and can pretty much assume that the duration is in fee simple

· But the SCOPE is difficult: think, that’s the bitch of drafting an easement

· Parties end up perpetually litigating until the Scope is well defined 

Easement by Necessity
· Usually have to do with accessing landlocked property

· Usually governed by Statute

· Going to turn on how much you have to pay to buy your way out of your stupidity for buying this landlocked land without an easement 

Easements by Prescription 
· This is essentially an Easement by Adverse Possession, we just don’t call it that because we’re talking about USE rights and NOT POSSESSION rights 
· The Statute of Limitations for Use Rights is the same as the Statue of Limitations for Adverse Possession ( this is how long the continuous USE must be going-on before you can claim a Prescriptive Easement

· Application of ENCROACH to Prescriptive Easements

· Actual ( YES

· Open and Notorious ( YES

· Exclusive 

· Use rights imply that you are not the only one who uses the land

· Thus, this generally doesn’t apply

· Continuous 

· This Applies...BUT not in the same way as Adverse Possession

· What does “continuous” mean in relation to USE as opposed to POSSESSION?

· Use rights are by their very nature intermittent 

· The Easement will never give you any more use rights than you already have been enjoying

· The fuzzier the continuity, the less use rights you’re going to get

· The Answer needs to be tailored to the nature of the use right in question and there are no clear cut rules

· Claim of Right

· The law doesn’t care about this in adverse possession and it cares even less here

· Hostile

· This is the biggest difference between possession and use
· In Adverse Possession, this means “non-permissive;” so you would think it has the same meaning in Easements by Prescription ( if you have permission for your USE, you at least have a license and the statute of limitations clock can’t even start running

· But, the problem is that most USE RIGHTS, by their very nature, ARE permissive

· At the least, its neighborly tolerance: a wave of the hand, etc.

· Otherwise, there would logically have been a trespass or nuisance action at some time in the past

· However, this “permission” is often never memorialized anywhere 

· Thus, the law creates the fiction that a Use is NOT PERMISSIVE for the purposes of establishing a Prescriptive Easement unless it is memorialized in writing 

· Thus, the permission must be memorialized in writing for it to be a valid defense to a prescriptive easement claim 

· In practice, this creates a presumption of hostility because this permission of often never going to be memorialized in writing 

· Also, need to check the jurisdiction to see what their rule is ( some say memorialized permission, some say it doesn’t have to be memorialized; have to see what level of permission is required to defeat hostility
· Fischer v. Grinsberg

· Of course driving on driveway was permissive ( it was granted by the waving and absence of hostilities 

· But we have the fiction...
· HYPOS

· 10 years of crossing one way and 10 year of crossing another way: Will this satisfy a 20 year SOL requirement?

· Need to be able to define use with a sufficient particularity; can’t just get a general grant to cross the land

· Use rights have to be narrowly cabined 

· Any other theory for using the driveway?

· Making expenditures is a case for irrevocable license (see below)
· Hitting gold balls onto property of another and going to cover them 

· Not same people 

· Not employees of golf course, kind of hard to make a case for it being the golf course and have them win an easement

· But case came out for golf course in real life

Scope of the Easement
· Bottom Line: Need to be Crystal Clear about the Scope of an Easement
· Courts are usually going to give the holder of an Easement any rights that are INCIDENTAL to the enjoyment of the use of the easement 

· Thus, drafters need to think of shit when writing this stuff up

· Farmer v. Kentucky Utilities Co.

· Utility Company had a prescriptive easement to overhand wires

· But when they came on to Ps land to trim the shrubs, they got sued for trespass 

· Can’t make the argument for a prescriptive easement to come on to the land every few years – its just not continuous enough

· But they can make the “incidental to enjoyment” argument 

· So we have another example of how defining the scope of the easement is a bitch, especially when its just an easement declared by the court

Transferability of Easements
· Appurtenant Easements “run with the land” ( you sell or buy the land, you sell or buy it with the easement
· In Gross Easements

· Personal ones – assumption of not being transferable 

· If right truly is personal, parties probably don’t intend for it to be transferred 

· But this can be defeated by express intent language 

· Commercial ones – assumption of being transferable 

· i.e., Easement to benefit a specific utility or business and if the business gets bought-out the new owners will take over the easements – so these in gross easements are certainly transferable

· This, again can be defeated by expressed intent language

· But, there are some sticky issues

· What is Mom & Pop delivery service gets bought-out by UPS? Does their easement to drive over your pasture, which they never did more than a few times a week, now get to be used by UPS 5 times a day?

· This can be solved by careful drafting – but it shows the bitch of the Scope again 

· Surcharge could be asked for the additional use 

Martin v. Music

· Music has sewer access: tells Martin you can build the pipes, but I want right for one intake valve in return ( Deal

· Music sells off his lots and now he has 6 people who wants to use the intake valves; but Martin wants to control the use because he doesn’t want back-up in his house

· In Gross Personal Easement or Appurtenant Easement? ( Interesting Question that is the crux of the lawsuit due to the transferability restrictions on them 

· Look at language of grant

· “HIS” property ( seems personal (not “the” property) 

· “point to be designated by HIM” 

· Martin: this is a use right granted to a specific person and not a specific piece of land

· Of course, no one questions that Martin’s right to lay sewer lines was an appurtenant easement
· Trial Court: Appurtenant Easement, C.A. affirms

· If trial court had found an in gross personal easement, C.A. probably would have affirmed that too

· Interpreting instrument ( better for trier of fact

· Small general assumption in favor of appurtenant easements 

Licenses 
· This is a use right that is not an easement 

· Restatement § 512: License is an interest in land in the possession of another which

· (a) entitles the owner of the interest to a use of the land; and

· (b) arises from the consent of the one whose interest in the land used is affected thereby; and

· (c) is not incident to an estate in the land; and

· (d) is not an easement
· A license can be oral permission or the wave of a hand

· Anything oral cannot be an easement because of the statute of frauds 

· You can charge for a license if you want ( cf. a movie theatre 

· Licenses are REVOCABLE AT WILL 

· Easement ( it is a legal right that you create in someone else; it is NOT subject to the will of the grantor

· You can pull the license whenever you want ( subject to reasonableness ( like you can’t revoke when you’re half-way across the land

· Licenses NOT Revocable at will

· (1) License Coupled with an Interest
· § 513: A license coupled with an interest is [a license] which is incidental to the ownership of an interest in a chattel personal located on the land with respect to which the license exists 

· § 519(3): A license coupled with an interest can be terminated only to such an extent as not to prevent the license from being effective to protect the interest with which it is coupled 

· i.e. if I buy a car from you, you can’t revoke my license to come on your property to claim it unless you drive it down to me 

· (2) § 519(2): In the termination of the license of one who has entered upon land under a license, the licensee must be given a reasonable opportunity to remove himself and his effects from the land

· (3) “Irrevocable Licenses” (§ 519(4))
· If you make representations regarding a license and I make expenditures in REASONABLE reliance upon those representations, we put restriction on the revocation of that license 

· I am “privileged to continue the use permitted by the license to the extent reasonably necessary to realize my expenditures” 

· It’s a promissory estoppel kind of idea 

· Many states don’t buy this rationale though!

· The oral nature of the license can fuck-up the statute of frauds

· No Reliance on a license can be said to be “reasonable” because everyone knows that the license is revocable at will 
· Taken to logical conclusion, if we enforce an oral license based on reliance, it would destroy law of easements and licenses
· Shearer v. Hobnette (Ala. 1995)

· D had Right to drive across driveway to get to house; and right is limited to him personally – it won’t run with the land according to the WRITTEN agreement; used for 37 years then one of the owners pulled the license

· This could be an easement in gross, but court leaps to the conclusion that it’s a license

· Apparently he made expenditures in reliance on this right: granting an easement to utility to lay some pipes

· Perfect case to illustrate Irrevocable License ( Court finds there is one

· If you screw-up an Easement, you probably have at least a license, but whether it is irrevocable is a shaky question 

Real Covenants 
· The whole source of this STUPID doctrine is the law’s refusal to recognize negative easements 1,000 years ago and its stubbornness in refusing to recognize the realities of the modern world
Development and Basis of the Real Covenants Doctrine

· A and B make a CONTRACT: A promises no mushroom house in exchange for B’s promise to not put up gargoyles 
· This is a good Contract with consideration: Promise for a Promise 

· It is binding between A and B

· But suppose A sells to C

· Is C still bound by the promise A made to B?

· In order for A and B’s agreement to have its full effect to maintain property value, their K has to be enforceable against their successors in interest 

· If the law had allowed negative appurtenant easements, it would easily run with the land ( but the law wouldn’t allow that

· So how do we make enforceable promises that act like negative easements and run with the land and are binding upon successors in interest?

· We want promises between original owners that run with the land and are binding upon successors in interests ( How do we do it?

· (1) We have this is Landlord-Tenant Law

· Law is perfectly willing to enforce the restrictions of the original lease against assignees and sublessees

· So the idea of enforcing negative promises against successors in interest is not new to the law 

· (2) Bad News: Property law lets conceptualizations run away from the rationale that spawned them ( law doesn’t want to recognize negative easements

Spencer’s Case: The English Solution 
· We will demand that a checklist of criteria are met before making a promise between original possessors binding on their successors in interest

· The Checklist 

· (1) Enforceable K between Original Parties 

· (2) Original Contracting parties in (horizontal) Privity
· A and B each must simultaneously hold present or future possessory interests in the land burdened by the negative promise 

· Essentially, a Landlord-Tenant or Present Possession-Reversion relationship; but 99% of the time, L-T
· (Not law in America today ( old English Law)

· (3) Privity Between original K parties and their successors (Vertical Privity) 
· Law wanted successors to acquire exactly the same interest in the property as the original party 

· A and B’s successors had to succeed to exactly the same interest

· (4) The Promise must “Touch and Concern” the Land

· Only going to enforce a certain subset of negative promises

· Thus, successors only bound if the promise “touches and concerns” the land 

· (What the hell does this mean?)

· (5) Original K parties must INTEND to bind their successors in Interest

· Much of this does not survive into modern American Law

· In fact, the whole impetus of the Restatement (Third) of Property was to get rid of all the bullshit in the Law of Servitudes ( Restatement as a conscious effort to change the law: we’ll see if the Courts buy it 

· In theory, in most jurisdictions, all of it survives

· In PRACTICE: privity between original parties means something different, vertical privity has nearly disappeared 

American Law of Real Covenants 
The Checklist

· (1) Enforceable K between Original Parties
· (2) Original K parties must INTEND to bind their successors in Interest
· (3) Privity
· (a) Meet the English Horizontal Privity Rule; or 
· (b) The Original Promise between the original parties was made in the context of the transfer of a possessory interest in land  
· Essentially, the original parties must have a grantor-grantee relationship when they make the promise which they wish to be binding upon successors in interest 
· Loophole: A conveys Blackacre to B, B conveys Whiteacre to A, then B conveys Blackare back to A and A conveys Whiteacre back to B, and all the while they make reciprocal negative promises in their respective grants: This satisfies the American Privity Rule; it could be unilateral too with A to B then B to A. 
· Law IS stupid enough to allow this loophole
· You still have to pay the lawyers and the transfer taxes
· The modern trend is to just allow a negative easement, but can’t count on that
· (c) American Law ignores Vertical Privity requirement from English Law
· (4) The Promise must “Touch and Concern” the Land 
· General Idea: We want to make sure the promise itself has something to do with the land because of the extraordinary measures we are taking by binding non-parties to a K (i.e. successors in interest) to the terms of the K

· We want the promise to have something to do with the land USE and NOT the personal relations between the parties

· TRUE ANSWER to what travels with Privity of Estate in Assignments:

· Anything in the Original Lease that Touches and Concerns the Land

· It’s just that most important terms of the lease will touch and concern the land – that’s the reason for the Lawson short-cut 

· So terms of the original lease that touch and concern the land are binding between landlord and assignee 

· So how does RENT Touch and Concern the Land?

· On its face, it is just a promise to write a check every month

· But Rent is so bound-up with the nature of the property relationship that we have to say it touches and concerns the land; this is about money involved in the land in a fundamental way
· So then we have to ask whether all things concerning the financial characteristics of the land touch and concern it

· Candlewood Lake Association v. Scott (Ohio 2001)
· That is the issue being litigated in the MODERN case

· Does a covenant to pay upkeep dues to the homeowner’s association “touch and concern” the land?

· Facially, again, its just a promise to write a check; but how far are we going to take the Rent concept?

· Homeowners’ Association Argument: Money paid is for upkeep of sewers, which touches and concerns the land, and upkeeping the sewers increases the value of the land

· But, modern Bottom Line is that Homeowners’ Association Fees are going to run with the land 

· So, this is the most ill-defined concept in property law 

· Restatement (Third) Approach: GET RID OF IT

· §3.2 – “Touch-or-Concern Doctrine Superseded”

· Replacement for Touch and Concern: Invalidate the Servitude if:

· It imposes unreasonable restraints on alienation (transfer);

· Undo restraints of trade;

· It is unreasonable; or

· It lacks a rational justification

Equitable Servitudes
Tulk v. Moxhay (1843, England)

· T sells land to Elms on understanding that you will only maintain the property as a park

· Can’t be easement because it is a negative promise 

· Elms sells to Moxhay, who starts putting up a house 

· Tulk-Elms meets American privity, but not English privity, so Moxhay thinks he’s pretty slick

· So what about a court of equity? It is equitable to do this? NOPE, thus we’re going to smack you with an injunction
Checklist for Equitable Servitudes 

· (1) Original Parties bound by K
· (2) Original Parties INTENDED to bind successors in interest
· (3) The promise Touches and Concerns the Land
· (4) The successor had ACTUAL NOTICE of the Restriction 
· NOTE

· No Privity Requirement 

· But, conversely, Real Covenants don’t require Notice

· What you get out of an Equitable Servitude is an INJUNCTION

· Law has 3 Ways to Bind Successors in Interest

· (1) Appurtenant Easements

· (2) Real Covenants 

· (3) Equitable Servitudes

· This is rather stupid – why we want to eventually get rid of it all 

Neponsit Property Owners’ Assn. v. Emigrant Industrial Sav. Bank (N.Y. 1938)

· Another case seeming involving Homeowners’ Association fees and whether they run with the land

· Seemingly, all elements of a Real Covenant have bee met

· BUT, problem is that the Property Owners’ Association is suing

· They are not property holders

· The Property Owners’ Association is a CORPORATION and it owns no property, so how does it have standing to sue?

· Court: The association of property owners ARE the property owners so we’ll let them sue: look through the corporation and reach to owners

· The corporate Plaintiff has been formed as a convenient instrument whereby property owners can assert their common interest

· This is a dagger through the heart of Corporations Law

· A Key tenant of Corporations law is that Corporations are separate legal entities and thus you can’t sue their share-holders personally; you must sue the Corporation and go after their assets; anything else is called “piercing the corporate veil” and it is VERY DIFFICULT to do

· So we can rationalize what the Court did he by calling it an Equitable Servitude 
· Idea behind binding successors in interest is to raise your property value and make it more attractive to purchasers 

Implied Reciprocal Negative Easements 
Mid-State Equipment v. Bell
· Text at P. 696

· This is what we do if the lawyer fucks-up and doesn’t put a negative easement into a few of the deeds

· This Case

· Plots 1-10 and 13-15 had a “residential only” negative easement in the deeds

· Plots 11-12 were on an intersection and did not contain the easements

· Court finds for the Residents and says there is an implied negative easement based on the general character of the neighborhood, thus no commercial business there

· Reasoning

· A reasonable person would infer, looking at the general character of the neighborhood, that they were buying property which contained a negative easement guaranteeing residential-only use

· Thus, we will imply such a negative easement 
· This is such bullshit reasoning 

· The lawyer knew damn well how to put in the negative easement – he didn’t for a fucking purpose

· The even make less sense because of the property being on an intersection

· Thus, we get the idea of Implied Reciprocal Negative Easements 

· Reciprocal = all bound and all can enforce

· Implied = some of the deeds along the line didn’t contain the necessary restrictions

· COURTS ONLY EVEN THINK ABOUT DOING THIS IN RESIDENTIAL SUBDIVISIONS 

· Otherwise, if you don’t follow the rules, you’re shit outta luck

· Same idea in what’s going in the fucked-up corporate law case 

· Same idea as funeral homes in residential neighborhoods being nuisances 

· RESIDENTIAL NEIGHBORHOODS/SUBDIVISIONS – THE LAW SEEMS TO BEND CONSISTENTLY IN THE DIRECTION OF PREVENTING OTHERWISE LAWFUL LAND USES

· As long as we’re in the residential context, the rules of the game are different
· Judges live in “residential” districts

· Law turns doctrinal summersaults to get to their result

· But not all courts does this shit 

· But the fact that some are willing to do it is noteworthy 

Zoning 
Rationale behind Zoning Laws
· When you create an equitable servitude or negative easement or whatever ( you have to pay for the Property + Non-Competition Agreement, such as with the Barber Shop example 

· Thus, these restriction have a value on them

· Over a wide range of circumstances, it is easier to get the land-use agreement tht we want by compulsion rather than contract

· Thus, we have the local ZONING BOARD
· They make laws: no one owing land in this area can do anything with it but build a house

· Cynicism: It may be cheaper to buy the zoning board than your neighbors

· Tension between Cost and Benefits of a Zoning Board
· If everyone in the neighborhood wants the same thing; its going to save all time and money to get those restrictions imposed externally than to go get everyone together and secure an agreement 

· But it could be a vehicle for a large scale transfer of wealth with local back-scratching 

· All Zoning is done at the local level with ZERO federal involvement

Zoning in a Nutshell
Creation of Zoning Authority 
· Enabling Act enacted by State Legislature directed a lower governmental agencies

· Local Government then has authority to enact Zoning Ordinances 

· Zoning Ordinances

· Regulates how land can be used

· Usually designate certain geographical areas where only a certain use of the land may be made

· They are NOT a defense to nuisance

Operation of Zoning Ordinances 
· They are usually “general” in nature
· (1) reduces opportunities for strategic maneuvering on behalf of people who administer the system (i.e. cousin of zoning board member buys a piece of land, then it gets up-zoned next year)

· More general = less of this maneuvering 

· (2) Every zoning scheme relies on mechanisms for implementation of ordinances – that’s administrative law

· “Zoning Down” – the lower the number, the fewer permitted uses of the property 

· “Up-Zoning” – giving more permitted uses to the land

· Some statutes can be more general though – you may ask the zoning board to make a change or an exception to a zoning ordinance to benefit a piece of land that you own

The Meaning of 14th Amendment Due Process in the Zoning Context
· Question is how much process you are due from a Zoning Board?
· When Zoning Boards down-zone, they deprive you of property
· So are Zoning Boards closer to Legislatures or Courts when it comes to how much process you are due? 

· Legislatures

· When they act, the only process you are due are whatever lawmaking procedures the state constitution proscribes 
· Implication: If a state legislature down-zones you, you have no DP Claim

· Legislators are NOT required to recuse themselves when they are biased or have an interest in the outcome of legislation 

· Implication: The Speaker of the House can vote for a zoning decision that benefits his cousin and you have no DP Claim

· Courts

· Courts just can’t order something (like a down-zoning, like a legislature can); they are required to give you certain procedures

· Judges are required to recuse themselves for bias

· Zoning Boards

· They have characteristics of legislatures and of courts – they are somewhere in between

· General Form of Due Process Required by Zoning Boards

· Ordinances of General Application = no Process Due (as broad as legislature)

· Individualized Determinations = we’re not going require the amount of process required of a Court, but we WILL require some sort of formal procedures    

· Zoning Boards are in the twilight zone between Legislatures and Courts in terms of how much Process is Due
