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Armory v. Delamirie (p. 96)

“We’re taking all the fun out of the case, and that’s what lawyers do.”

P asked the court for damages to compensate the boy for loss of said jewel. Could either request the gemstone back (detinue or replevin), or could ask for the value of said stone (trover or trespass on the case for conversion (fiction; D has consumed P’s private property s.t. it cannot be recovered) sur trover (fiction; pretending that D found the jewel, and that P lost it)).
Points ruled:

1. Ct. rules that the finder of a jewel has the right to keep it against all but the rightful owner, and consequently may maintain trover. D must have argued that as P was not the rightful owner, he cannot make a suit in trover. The fact that P possessed it prior to D gives him a superior, but not absolute, right to said property. Losing argument is called jus tercii or third party right. 
2. D likely argued that his apprentice, and not he, was responsible for the damages. Wrong by principle of agency, or respondeat superior.
3. Value assumed to be highest possible, unless D could prove otherwise. D likely argued that P could not prove value of stone, and thus should assume had no value. Incentivizing future defendants NOT to steal things. Assume things against the party in the best position to prove otherwise; the person whose fault it is that the thing cannot be appraised. Contra proferintin – spoliation.
A finder has rights against anyone who subsequently comes into possession thereof, provided they have not sold or otherwise relinquished their right thereto.
Goldsmith was bailee of jewel, and armory was voluntary bailor. True owner was involuntary bailor. Notes state that P should have recovered for his interest in the jewel, which is to say the likelihood that the true owner will come back and take the jewel.
If A steals a thing, and B takes it from him, A can recover it from B
B steals from A, and C legitimately acquires it. If A sues C, A likely cannot recover.
Under Mass gen. laws, Armory case isn’t changed – Armory can, after a period of time, gain ownership of said item assuming notice was given that it was found. It effectively limits the duration of the time that the rightful owner can sue the finder.
Relativity of title is very important to property law.
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Chaplin suing Sanders to quiet the title (settle dispute over who owns the land; declaratory judgment) 








Elements of Adverse Possession:

1. Actual

2. Exclusive

3. Uninterrupted / Continuous

4. Open & Notorious (at least constructive notice)
5. Hostile (no permission)
· Period of adverse possession starts in 1967, as French (then-owner of Sanders property) was unaware of property.

· Sanders had been given actual notice of McMurray (Chaplin property’s then-owner) interest in the land, but were under the impression that it was a different road. As such, appeals court said could not be hostile as were not simply honest, mistaken occupiers. Give both parcels to Chaplins
· SC give both parcels to Sanderses. Removed good/bad faith test from requirement, as it was confusing for lower courts because it focused on the subjective beliefs of the occupiers. SC says to look at actions of the occupiers; focus on objective fact. Most courts in the US had been moving this way.
· Adverse possession arose in law (rigid formal rules) and not in equity (court of conscience). 
· SC’s interpretation arguably began in 1962 when Gilbert took over the property, as the Hibbards arguably had permission from McMurray, which eliminates the “hostile” requirement. Could test for permission by looking to see if P knew of the infraction and didn’t sue.
· “Open & notorious” can be satisfied if McMurray should have known that property was in use by other parties. The requirement in all states in a ”should have known” or constructive requirement.
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Klock and Olesen were others on the disputed property, but in the Sanders case the road had all sorts of people on it, but all of those people were under the assumption that it was the Sanders’ road, and so it seems that “possession” does not require full exclusivity. What killed Bell’s case was a series of hypotheticals suggesting that Bell didn’t mind other people being on the land, and thus did not show “ownership.” Bell was thinking that it was not his land, and that it was owned by the state and thus public land.
To be “hostile” means without permission.

Bell might have been better off to drag in Klock and Olesen as co-defendants and made an adverse possession claim as a co-operative. 

Court also says that Bell would have lost because he lacked good-faith. 

Washington Supreme court sharply rebukes the Appeals Court for the good-faith argument, stating that good-faith has no place in a discussion of adverse possession.

Helmholz – Did a study and found that good-faith adverse possessors usually won and bad-faith possessors usually lost. The argument is that the other elements are often bent to find against the bad-faith possessor. Legal realist. 
Anderson v. Hudak – Anderson filed suit against Hudak’s seeking quiet title of tree-line and 15 feet to the west thereof. 

Court talked about hostility, but that’s not really applicable to these facts. There was no suggestion that Delores had permission to be on the land. Court of appeals determines that there was nothing that the Hudaks might have sued Anderson about, as she did not actively maintain or use the land. Despite the fact that she thought she owned the land, Anderson had no right thereto. The issue is that, much like one cannot think themselves out of adverse possession (See Chaplin), one cannot think themselves into adverse possession. 
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In Chaplin v. Sanders, it is possible that the Chaplins (who lost some of their land to the Sanders) could possibly sue the previous owner (McMurray). McMurray could have given them a quitclaim deed (buyer beware, as seller sells whatever rights they have, which may be nothing) or a general warranty deed (seller warrants that seller owns all land described in the deed, and is sold w/ no encumbrances). 
Howard v. Kunto, 

Joel - In Howard v Kunto P136, there was a complicated situation (See graph on P138) that basically boiled down to two issues. (1) Whether using a summer home for summer months only constitutes the “continuity” necessary for adverse possession, and (2) whether the adverse possession of a previous owner may be “tacked” onto the current owner’s adverse possession when the current owner’s adverse possession is less than the amount of time required for adverse possession. 

Trial court finds for P because D (and their predecessors) had lived there as a summer house, and so the continuous possession requirement was not met. Furthermore, they couldn’t “tack” land (count the predecessors time on the land) that they had no interest in. Which is to say that under some common law, you can only expand your property, not claim property that you are squatting on.
As far as the summer occupancy is concerned, the court finds that summer occupancy is fine if that is how most people would treat the land. Could argue that someone who cleans up all traces of themselves every time they leave is not open and notorious.
Questions P. 142.

Tacking – Assuming 10 yr. Statute of limitations.
1. O owns a property, and A adversely possesses it in 1996. In 2003 B threatens A, and A leaves. In 2006 B claims adverse possession. In 2006, O still owns the property, but A can also eject B (else there is privity). If A were to sue and get back into the land, it tolls A’s adverse possession ‘clock’ during the time that A was off of the land.
1991 O dies, willing property to B for life, remainder to C. B dies in 2006.
2. A enters in 1990. A wins, b/c A has been there for 16 years.

3. A enters in 1992. A wins, b/c A has been there for 14 years, as B & C both, having a lawsuit, had a duty to sue.
There’s a concept called privity s.t. there needs to be some transfer of interest between the adverse parties to allow tacking. 
Disability


An action to recover the title to or possession of real property shall be brought within twenty-one years after the cause thereof accrued, but if a person entitled to bring such action, at the time the cause thereof accrues, is within the age of minority, of unsound mind, or imprisoned, such person, after the expiration of twenty0one years from the time of the cause of action accrues, may being such action within ten years after such disability is removed.
A enters adversely on May 1, 1980:

1. O is insane in 1980. In 1990 O dies insane and w/o a will in 2003. O’s heir, H, is under no disability in 2003. An adverse possessor acquires title in 2013 regardless of H’s age at the time of inheritance.
2. O has no disability in 1980. H inherits land at age of 2 in 1998. A could have adverse possession as of 2001 (21 years after 1980, as no disability at time cause of action accrued).

3. O is 5 in 1980. In 1990 O becomes mentally ill, and dies in 2005. H is not disabled. A has adverse possession 10 years after O’s 18th birthday, or 2003.
4. O is insane in 1980 and disappears in 1993. I would tell B not to buy the land until A has quieted title, or to insist on a general warranty deed, or have O declared dead, or possibly there is some sort of insurance to hedge against this.

You typically cannot adversely possess government land, but the government can sometimes be estopped from claiming any right to the land if the land was improved with government awareness. Would this give the possessor tax-free property, and/or a saleable interest?
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· Fee – Inheritable interest in land

· Fee Simple (absolute) - 

· Heir – People who inherit property. A does not have heirs until A dies.
· Issue – Descendents. Typically males inherit down the line before women.

· Ancestors – Parents, etc.

· Collaterals – All other kin.

· Escheat – If no one to inherit, land reverts to the state. (pronounced S-Cheat)
· Intestate – having no will

-------------------------------------------------------

Heritability seems to become a fixture of English common law around 1200. 
· Parcenary – Equal inheritance in shares.

· Alienability – You can transfer (assign) your land to someone else. 

· Ability to will land to whom you please rather than it going to the automatic air established in 1540.

If willed “to A and her heirs,” A gets a fee simple. “to A” are words of purchase (e.g. who gets the land) and “and her heirs” are words of limitation. It used to be that “and her heirs” was required to have a fee simple. If it is willed just “to A” now, that the “and her heirs” is implied, which is to say that a fee simple absolute is assumed. 
According to Virginia statutes on Materials 20, Surviving spouse gets all unless there is a surviving step-child, at which point spouse gets 1/3 and all children (including step child) spilt 2/3.

If no spouse, inheritance goes to children and their descendents. Spilt according to number of children, and if a child is passed, their share is split equally among the grandkids thru said child.
If all children are passed, apportioned equally among grandkids. 
Johnson v. Whiton (424)
Johnson suing Whiton grandkids to recover deposit in connection w/ purchase of land. 

Johnson refuses to go through with the purchase, because 1/3 of the house cannot be sold to him as Sarah Whiton is unable to convey him a fee simple absolute. The court essentially takes the will “To Sarah A. Whitton and her heirs on her father’s side” and strikes the words “on her father’s side” giving her a fee simple absolute.
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Life Estate
White v. Brown
White and White Perry suing White’s sister-in-law’s kin (Brown) for possession of the house. Will was hand-written (holographic), and was to 
A testator is one who makes a will. One who makes a will is testate.
B can buy a life tenancy from B, but it terminates when B dies, and ownership and full rights go to the original testator’s remaindermen. This is call pur autre vie. 

Because testatrix put restrictions on the inheritance of her property, it becomes a limited estate, and thus a life estate. There is a rule in the common law against restraints on alienation.
A life estate in Tenn. could, at this time, be absolutely restrained re: alienation (e.g. life tenant cannot sell life tenancy).

Rule re: restraints on alienation:

· Disabling – You just can’t sell it.

· Forfeiture – If you try to sell, it immediately reverts to the remaindermen.

· Promissory – You promise not to sell, and so selling would be a breach.
In this court there is an assumption against partial intestacy. As between fulfilling part of the will and not fulfilling part of a will, the court errs on the side of fulfillment. 

If I am given land “so that I can live in it during law school,” they quoted section are mere “precatory words” in that they just indicate intent. A such, I could rent it out, leave it vacant, etc., and it probably would remain mine after law school. 
Moore v. Phillips (Moore is estranged daughter, and Phillips is executrix.
Remaindermen suing estate to have damages for waste awarded.

Life tenant let value of hose deteriorate through lack of proper care. Estranged daughter sued, and Executrix defended with laches and estoppel.. Alleged damages of $16,159. District court found damage to be $10,433. District magistrate bought defense of laches/estoppel. On appeal the defense was not allowed. Issue: Did the remaindermen, in waiting eleven years until the death of life tenant, prejudice the etstate? 

Waste may be voluntary or permissive, where voluntary waste comes through an affirmative destructive act, and permissive is the passive allowance of decay/damage. Because most of the damage happened in last two years of life tennant’s life, and tenant had a responsibility to remaindermen to upkeep property, remaindermen win

Landlords have a reversion, and takes back possession.

With waste, it is a continuing wrong, and so the statute of limitations runs from the time that the wrongs stopped rather than began. 

Defenses to waste claim:

1. Abandonment – life tenant gave up tenancy before end of life.

2. Laches – requires unreasonable delay by P which causes detrimental prejudice to B. Here, Court finds that there was no unreasonable delay. 

3. Estoppel – Different from laches in that it requires that A did or said something and B acted in reasonable reliance thereon to B’s detriment.

4. Trust – A person is not a trustee because of a duty against committing waste.
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Fee Simple
Absolute


Life Estate
Determinable


Term of Years
Subject to Condition Subsequent


Subject to Executory Limitation

Marenholz (208)

Marenholtz could have gotten reverter from Huttons through Jacqumains or through Harry, assuming the school’s deed is a fee simple determinable. If it is a fee simple subject to condition subsequent, Harry would have to bring suit to get the property. 
Fee Simple Subject to Executory Limitation is same as determinable or condition subsequent, except that right of reversion (future interest) lies with a third party. Called an executory interest. 

Toscano (215)

Reverts to grantors if (1) no longer used by lodge or (2) sale or transfer of lot.

Court says it is fee simple, subject to condition subsequent, rather than determinable, as any ambiguity results in a more lenient interpretation. Doesn’t make a difference in this case.

Lodge wanted a fee simple absolute, arguing that the deed they received was essentially something that the Toscanos could not have given away as such, which is to say that it was not possible to restrict 

Three kinds of restraints on alienation

· Disabling – Don’t have power to sell.

· Forfeiture – If you try to sell, you forfeit it.

· Promissory – You promise not to sell.

Court says that forfeiture restraints are not valid. It also says that the “use by lodge” restraint is valid. 
Court makes a distinction that is urged on them between distinctions between who can use land, and how the land is used. Use restrictions seem to be upheld if gifted to charity or public entity. For a family member or business, use restriction will likely be struck down.
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Note that court will struck down user restrictions, but not use restrictions (e.g. strike down use by town for town purposes and keep not to be used as a brothel)

Condominium, Cooperative and Leasehold Property

Leasehold – usually you owe money rent, for the right to occupy the property for a term of years, months, etc. You can sell or rent (sublet) your leasehold interest, although it may be restricted by the lease. Note that usually the landlord, where there are multiple leased residences, shovels the snow.
Condominium – You own your physical unit and a fraction of the common area (exterior walls, pool, lobby, roof, etc.). Your ‘fraction’ of the common area may be proportional to number of units, but likely it is the cubic space of your unit as compared to others. You pay for title to said space, and periodic dues for maintenance, insurance, etc.. Also can sell or rent said interest, assuming there are no restrictions in the title. Monthly dues pay to shovel snow.
Cooperative – You own stock in a corporation that owns the whole thing, and you lease your cubic space and a fractional interest in the common area. You pay dues for expenses of corporation. Share of corporation is proportional to your cubic space. Possible to rent your coop share. More difficult to sell, due to selectivity of entry. Corporation shovels the snow.
Condops – combination coop/condominium. 

Between condo and lease, condo is arguably better as condo entails ownership. However, with a lease, you are typically not responsible for large unanticipated maintenance costs. Lease is also more flexible. Condo has a tax break, as a mortgage payment typically consists of principal and interest. 
Condo is run by a (for profit) corporation, and the corporation will eat the cost if an owner cannot pay. With a coop, there is often a single blanket mortgage, and if one member defaults, it has to be made up by everyone else. Therefore they are entitled (and expected) to be much more selective in the sale. Coop board often has a right of first refusal, s.t. they can buy the unit before it is sold to a ‘bad’ buyer. 
Mackeever (29)

Arguably, Mackeever (assuming a 2-story condo) would have twice the vote of a 1-story unit. As there were 16 units, 4 of which were 2-story, Mackeever would own 10% in this case. It would also mean that he paid 10% of the fees. 

Trial court seems to have thought that this was a nuisance suit, and threw out the case. The appeals court reversed. The trial court feels that it is a “little democratic sub-society” and thus majority rules. The appeals court says that it is a complete majority that must decide things. 
Two standards of review for decisions as such: 

1. Reasonableness – For things that were in the bylaws already

2. Business Judgment – For other things. This is the looser standard, as it defers more to the wisdom of the condo board. 

Reallocation of common space cannot be done by majority, but must be done by unanimous. 

This is essentially a constitutional case, in that the court determines that there are Constitutional limits to majority rule, where the minorities have to be protected from the majority. As such, taking your shared interest in the shared airspace over the roof without your consent is unconstitutional. 

Lyle’s next move is to purchase the shared portion above his house s.t. he can build.
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Present Posessory Estates
Grantor O Keeps

Grantee B Gets

Fee Simple

Possibility of Reverter

Executory Interest

Life Estate

Right of Entry 
Term of Years





Vested Remainder


Reversion


Contingent Remainder
· If O grants something “To A for life,” A gets a life estate, and O gets a reversion. 
· If O grants “to A for 10 years,” A gets a term of years, and O gets a reversion.
· If O grants “to A for life, then to A’s eldest son”, A gets a life estate, and her son gets a remainder. If there is no son, it is a contingent remainder (would revert back to O) and if/when A has a son it becomes a vested remainder. If the son then dies, his interest follows his will.
· O grants to A and then to A’s first child to graduate from law school, A gets a life estate, and the kids have a contingent remainder. If they graduate from law school before A’s death, they get a vested remainder. Else, it reverts to O and the kids have an executory interest, so it goes to the first one to graduate from law school (which may be none of them).

· O grants to A for life, then to all of A’s children the day after A’s funeral, O gets it form the death until the day after the funeral.

Remainder would be contingent if it goes to an unascertained person, or is subject to condition precedent. Future interests (e.g. remainder/reverter) can be sold, willed, etc. Once a remainder is vested, it can later be divested in the event of a condition subsequent. Also, if something is still contingent when the remainder must be executed, it reverts to O, but there can be an executory interest (cuts short present estate). 
Vested Remainder can be:

· absolute

· Subject to divestment

· Subject to open (remainder to A’s children; class gift to class of people who are A’s children)

· “To A for life, then to B and her heirs, but if B does not survive A, then to C and his heirs.” A had a life estate. B gets a vested remainder subject to divestment, where B gets a fee simple if they survive A, but nothing if they do not. C gets a contingent remainder, where they get a fee simple only if A survives B. Note that if A’s life estate ends early, it goes to B for A’s life, and then to C if B dies before A, else B gets a fee simple at A’s death. Were A to end early, B would have a fee simple subject to executory limitation.
· “To A for life, then to B and her heirs if B survives A, and if B does not survive A, to C and his heirs.” B gets a contingent remainder because of the language if B survives A. Here, O would have a reversion, as upon granting, there is no vested remainder, as O would get the estate for A’s life. Here, B and C would have alternative contingent remainders.
If the life tenant gives up the estate and there are no vested remainders, it reverts until one of the remainders becomes vested.

Piel (Materials 36)

You can’t adversely possess against a remainderman without notice, as a remainderman is entitled to assume that life tenant is taking good care of the remainder. Notice would likely have to be rather substantial. Likely have to be actual notice. Possible to give good notice by transferring a fee simple to B, even if B then transfers it back.
Also, you can’t give away more than you have.
Note that, at least in Indiana, one cannot possess against a remainderman, as they have no present right of possession while the life tenant is alive. Therefore, remaindermen have no lawsuit against an adverse possessor. Most states do allow a remainderman to sue for trespass or hostile claim of title. 
2/7/08

Reversion and remainder wait politely for interests before it to end. Executory Interests cut short or divest preceding interests, rudely. 
Executory interests either (a) spring or (b) shift. 

Springing executory interest would be s.a. “To B when he graduates from law school.”

A shifting executory interest always follows a defeasible fee and cuts short someone other than the grantor. For example, if O conveys property “To A and her heirs, but if B returns from Canada sometime next year, to B and his heirs”; here, B has a shifting executory interest, and A has a fee simple subject to this shifting executory interest.

· “To A until B graduates from Law School, and then to B.” A gets a fee simple subject to executory limitation. B gets an executory interest. 
· Fee Simple Determinable would be worded: “To A until something happens.”

· “To A for life, the to A’s children and their heirs, but if at A’s death A is not survived by any of A’s children then to B and her heirs.” A gets a life estate, and her children, when born, get a vested remainder subject to open (birth of more kids) and subject to divestment (if doesn’t survive A). B and her heirs have an executory interest. O has a reversion. Note that if A has two kids, C & D, and C dies, it is split between D & C’s heirs at A’s death.
· Subject to open is when one child exists but other children can still be born

· “To A for life, then to such of A’s children who survive A, but if none of A’s children survive A, then to B and her heirs.” A has a life estate, A’s children, when born, have a contingent remainder (doesn’t vest until A dies), B has contingent remainder, and O has a reversion. Note that if A has two kids, C & D, and C dies, everything goes to C at A’s death.
· Can’t have a vested remainder and a contingent remainder.

· “To A for life, then to B and her heirs, but if A is survived by any of A’s children then to A’s children and their heirs.” A has a life estate, B has a vested remainder subject to divestment, A’s children have an executory interest.
Can someone have a remainder before they are born? In the first example there, the A’s kids have a contingent remainder until they are born. 

Rule against perpetuities – If a contingent remainder could possibly vest after a defined period of time, the interest it is ruled to be void.
Trusts
A fee simple absolute put in trust splits off the legal title to the trustee and beneficial ownership to the beneficiaries. 
Swanson – Bennie died with a vested remainder, and so his wife gets to inherit.
Could has a preference for conditions subsequent rather than precedent. In this case, that means that the preference is to understand “my surviving children” as surviving George, rather than Gert, his wife. 
Could say that could had a preference for early vesting (vest remainders sooner rather than later).
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Rule against Perpetuities, as given in the book, is in force in only Alabama and Arkansas.

“No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.” We go around and cut out non-vested interests.
	Vested (not subject to rule against perpetuities)
All present possessory estates

All reversions

All possibilities of reverter

All rights of entry

Vested remainders except (
	Not Vested
Contingent remainders
Executory interests

Vested subject to open
Class gifts & partial divestment

Options to purchase 

(not condo or coop in some jurisdictions)


· “To my sister Susan for life, then to her first grandchild to graduate from college.” Susan has a life estate, and the rest is a contingent remainder. O has a reversion. If Susan has an afterborn child, the grandkid could graduate from college more than 21 years from her death.
· “To out property teacher Seipp when a Democrat is next elected President.” Seipp has an executory interest. O has a fee simple subject to divestment. As the condition may happen more than 21 years from Seipp’s death.
· “To my first niece or nephew to become a lawyer.” Could have that happen more than 21 years from Seipp, etc’s death.

· “To my brother Philip for life, then to his widow for life, then to all of his descendents who survive his widow, per stirpes.” Philip has a life estate, widow has a conditional remainder for life, and descendents have a contingent remainder. Widow’s interest doesn’t violate RAP as it would vest less than 21 years after Philip’s death. As the descendant’s interests may vest more than 21 years after the death of all living persons, that part is invalidated.
· Huttons: “To the School Board so long as used for school purposes, then to the Jacqumains.” Jacqumains have an executory interest. SB has fee simple subject to executory limitation. As the executory interest could vest more than 21 years after gift, that interest is void.
· “To the School Board, so long as used for school purposes, then to the County Library.” Under the charity after charity exception, this sets up the library as a watch dog.
· Could arrange the above by having one to the school that will revert to the Huttons when no longer in use, and then another granting the possibility of reverter to the Jacqumains. 
Things to think about

· Fertile Octogenarian

· Promiscuous Toddlers

· Case of the Unborn Widow

Ways to get around RAP

· Wait and See states will actually wait and see if, say, Philips widow was alive at O’s death, which would not invalidate that clause.
· Reformation – reform to match brother’s intent 

· Use a saving clause, pegging it to say, 21 years after the death of the longest-living presently-living descendent of John D. Rockefeller.

· Charity after charity exception.

· May be able to use a right of reverter in the gift, and then transfer the possibility of reverter to another.

· USRAP – Uniform Statutory Rule Against Perpetuities, that is like wait and see with a 90-year cap. 
Many states have abolished the RAP, at least for trusts, allowing adopters to opt out.
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Concurrent Interests
Tenancy by the entirety (joint tenancy btw. husbands and wives) only in 12 states.

“To A and B” results in tenancy in common, which is the preferred form of concurrent ownership. Can only be ended by divorce.
Tenants in common have separate but undivided interests in the land. It can be sold by any or all, and there is no right of survivorship.

Joint tenants must have four “unities:” – Seipp HATES the unities. 
1. Time (acquired/vested at same time)

2. Title (acquired by same instrument or same adverse possession)

3. Interest (Identical interests measured by duration)

4. Possession (each has a right of possession to the whole).

As long as these unities exist, they have a complete right to be on the property, and have a right of survivorship.

Probate – Have to go court to assign someone as administrator of estate. Joint tenants avoid probate, because, as the fiction would have it, all parties own the full thing, so there is nothing to inherit.

“To A and B in a joint tenancy” creates a joint tenancy. “To A and B for their joint lives, then automatically to the survivor of A and B” creates a life estate that cannot be (easily) divided, as in a joint tenancy an inter vivos transfer severs a joint tenancy, creating a tenancy in common.
With more than two parties, A B C, an inter vivos transfer from A to D severs, but B and C are still joint tenants with respect to one another.

Slayer’s rule – Slayer’s cannot profit by inheritance or otherwise. 

Tenancy in common can be transferred to individual ownership via partition, where the court divides it, usually by selling.
Transfer of joint life estate with alternative contingent remainder is unseverable. 

Riddle (280)

Widower (Jack) of Francis Riddle suing her executor to quiet title as they had joint tenancy w/ right of survivorship. Francis tries to sever joint tenancy by transferring to herself, and trial court follows precedent and rules that transfers require a second party. In short we follow precedent to give people an idea of what will happen were they to go to trial. Court decides that using a strawman is a needless façade. Note that it is also possible for A to transfer her interest to a trustee to be used in accordance with her wishes and for her benefit.
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Concurrent Interests Cont.

· No rent from third parties is automatically payable, but the unpaid party can seek an accounting or sue for a contribution. 

· Re: Mortgage, taxes, etc. requires contribution from non-possessory party (perhaps less value of full possession (e.g. imputed rent) to possessory party).

· Absolute restraint on alienation (neither party will ever partition/sell/etc.) would be struck down. 
· If maintenance work needs to be done, the non-possessory party is not required to contribute, but some consideration may be given to the other party when it comes to partition.
Swartzbaugh (303) Wife (Lola) suing husband (John; joint-tenant) and man renting from husband to cancel lease for two of the couple’s 60 acres. 
· Lease does not sever joint tenancy.
· Also, if John were to die, the lease would automatically terminate.

· Because John may have committed waste in allowing the walnut trees to be cut down, were there partition, John would likely get the half where the boxing pavilion is.

· Ameliorative Waste – waste that actually makes the property more valuable.

· Lola could seek an injunction to prevent, or get damages in recompense for, the destruction of precious walnut trees. She could also demand an accounting from John, but that wouldn’t stop the boxing. Lola could also enter onto the leased land, as were Sampson to attempt to stop her, that would be an ouster, and she can recover from Sampson ½ of the reasonable rent of the property (rather than ½ of the agreed rent), or she could sue for access. 

Collier (Materials 45)
It seems that Welker should have sued for constructive ouster, as for some time there had been constructive notice of ouster, and so effectively he has been adversely possessed.
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Landlord-Tenant Law
Fee Simple

Life Estate
Term of Years

Term of Years  
Periodic Tenancy

. . .

Tenancy at Will
Tenancy at will terminates at either party’s death, or when either party decides.

Periodic tenancy can be terminated by either party at the end of each period. 

Most jurisdictions permit oral leases for a term less than one year, and for terms more than one year they require written leases

Garner v. Gerrish (365)

Donovan leased house to Lou Gerrish for $100/mo, for “the term of quiet enjoyment” and Gerrish had right to terminate at date of his own choice. Donovan died, and his executor, Garner, is trying to evict Gerrish. County court determined that it was a month-to-month lease. Appellate division found it was a tenancy at will (either party can terminate at will). Ct. of Appeals reverses and finds for Gerrish, saying that he has a life estate determinable (at his option). Seipp says that this is actually similar to a fee simple, as it should be inheritable.
In a landlord-tenant relationship, only a tenancy at will ends at death. As such, they are inheritable property interests. 

If there is no termination clause (see sec. 13 on Materials 55), landlord by default landlord may be only able to get some minor damages.
Are default rules waivable? Rent acceleration clauses are typically upheld.
Some clauses in the sample leases are illegal (e.g. not paying interest on deposits), and some just restate common law. 
To rise to the level of a lease, one requirement is exclusive possession. In a dorm sense, you don’t have exclusive possession, as they are free to come in essentially whenever they want.
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Suppose landlord/tenant situation allows landlord to terminate any time, but tenant cannot. There is an idea of reciprocity here, unlike with Gerrish, so that tenants, who have less bargaining power, are put into unequal situations. 
Crechale (369)

Tenant can either stay or leave at end of lease. If Tenant stays, landlord can either treat tenant as a trespasser or a holdover (on same terms as previous tenancy, but up to one year long; Mississippi has a statute that doubles the rent). If tenant is declared a trespasser, he can either leave or stay, and if the latter he writes a check (offer) which landlord cashes (accepts), tenant becomes month-to-month. 
When it comes to true holdover tenants, states are not in agreement as to what to do. Most put tenant into a periodic tenancy, some put tenant into one year holdover lease. Many also require double rent. 

Incoming tenant can treat holdover tenant as a trespasser and evict them. Also possible to put into lease what will happen in the event of a holdover. 
Berg (403)

General background rule: landlord who has a right to retake from a tenant has a right to self-help, which is legitimately used when (1) they have a right to re-entry, and (2) re-entry is done peaceably. Jurisdictions treat the second prong differently – some require that it requires non-violence, others require permission of tenant. There is a counter-argument to no self-help is that it hurts the poor by forcing landlords to raise the rent even further. This case tells us that when the tenant stays past a term of years, he now becomes an adverse possessor. 
2/21/08

Abandonment / Surrender / Waste / Destruction (Democratic Iraq Policy?)
Think of adverse possession in terms of lawsuits, and ask not who would be the first defendant, but rather who will be the ultimate defendant who might actually win.

Sommer (410)

Abandonment – Tenants unilaterally ceasing occupancy and ceasing payment. (offer)
Surrender – Tenant and landlord agree to cancel the lease. (acceptance)
Tenant signs 2-yr lease, paying first months rent and security deposit. Tenant gives notice of abandonment, and there is a question of whether or not it was a surrender, which would terminate the lease. Landlord sued initially for all of the rent for the whole term (rent acceleration clause?) 
Landlord who does something inconsistent with or repugnant to the original lease can be deemed to have accepted a tenants’ offer of surrender. 

Landlord, when notified of tenant’s abandonment must make reasonable efforts to mitigate damages. Most states, however, put the duty to prove lack of mitigation on the breaching tenant. If the substitute tenant pays less than the original tenant, the tenant has to make up the difference. If the substitute tenant pays more than the original tenant, the original tenant may have a claim to it.
It seems, then, that the landlord has an option when finding a substitute tenant. Either (1) terminate the original tenant’s lease via surrender or (2) rent on behalf of the original tenant, at which point both the landlord and original tenant have a claim for any difference from the original rent amount.

Duty to mitigate is likely waivable.
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Reste (422)
Landlord may not have a duty to mitigate, as they are a commercial landlord. 
Tenant claimed constructive eviction in defense. 

Tenant signed a second lease for more of the basement area, and landlord argues that insodoing, tenant accepted the premises as she knew them to be, flooding included. (waiver argument) Landlord loses, however, as (a) previous building manager always cleaned up the water, which the new one stopped doing before tenant left, and (b) in signing new lease tenant was promised that flooding issue would be resolved. This was a latent defect (not obvious upon initial inspection) as opposed to a latent defect (discoverable; tenant presumed to be aware of).
Covenant of quiet enjoyment is, a landlord’s duty not to (constructively) evict. Landlord promises exclusive possession, title, etc.. To say that it is a warranty of suitability isn’t accurate, as that is over-broad.
Nuisance – stop someone else from substantially interfering with your use and enjoyment of your property. 

Hilder (431)

Seems that it was a periodic tenancy. Court says that it could not have been a constructive eviction case, although that is incorrect as per the covenant of quiet enjoyment. Generally not safe to abandon in the middle of a lease; it is safer to stay and sue to have your rent back and lease voided.
Waiving the right to quiet enjoyment makes the signed instrument NOT A LEASE. The promise of exclusive possession is crucial to a lease, and so 
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Old property view of covenants (promises) on the landlord and tenant sides, although that is less the case now. As such, the landlord’s failure to provide something in the lease may void the lease. 
Hilder (431) – Remedy was to return P’s rent. Court says that doctrine of constructive eviction doesn’t apply in this instance. Court says that there is an implied warranty of habitability, and court voided any remaining lease, and awarded damages including all rent that she had paid to landlord.

The refund of rent is explained as the difference between the value of the dwelling as warranted minus value as is. In this case, it had no value as is, and so was she got everything back. As such, it seems that Hilder could have stayed and paid no rent at all (rent strike). If you find that your landlord has failed to fix major violations you could pay your rent into escrow rather than to the landlord, and when sued for eviction put up breach of implied warranty of habitability as a defense. 
NH uses agreed rent rather than value as warranted. 

There is also a percentage diminution case, where they take agreed rent * lease value lost / lease value as warranted.

Joel: “I’m not in a position to argue with the court.”

Seipp: “You soon will be. That’s what our diplomas do.”

Chicago Board or Realtors (444) – Board of real estate owners seeking judicial review of legislation. Ordinance rewrites present and future leases to give tenants more rights such as requiring interests on security deposits (held in IL banks), allows tenant to withhold rent for repairs, caps fee for late rent ($10/mo), and create rebuttable presumption that eviction after exercising rights is retaliatory. 
Cudahy (district judge) defers to city legislature regarding the ordinance as it was sufficiently specific, and was referred deferentially. 

Posner and Easterbrook on review chastise Cudahy for so quickly dismissing the economic arguments. They argue that far from benefiting the poorer renters, the prime benefit is to middle class renters and Illinois Banks, where the former is the largest voting block in the city. Poor and future tenants are losing from these due to the increased costs associated. 
The protections effectively decrease the housing supply, and make wealthier tenants more comparatively attractive, thus landlords will become more selective. Also, rents will go up. 
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Fair Housing Act of 1968 (377)

Note that exemptions in §3603 do not apply to §3604(c). Court applies an “ordinary reader” test to §3604(c), so an add for a “private white home” is in violation. Note, however, that refusal to rent based on race is in violation of the Civil Rights Acts or 1866 (p. 379)
P argues disparate treatment/impact/effect (no need to prove intent).
D argues legitimate business purpose

P counters with claim of pretext (proof of intent).
In the Civil Rights Act, you need to prove intent as part of the prima facie case.

In case of refusing to rent to unmarried heterosexual couple, could fall under familial status, but unlikely. Also, could refuse to rent to gay married couple. Prohibition of rent discrimination based on “familial status” refers to having/not having children. 
While it may seem that housing act prohibits demanding female roommates, there is a compelling governmental (Constitutional) interest in allowing people to choose their close associations (roommates), however note that this would not extend to choosing a roommate based on race. 

Retaliatory eviction – Presumed that if, within a certain timeframe (often 3-6mo) after exercising rights under fair housing act a tenant is evicted, presumed that landlord did it in retaliation. 

Sometime local statutes make it illegal to discriminate for rental based on sexual orientation, marital status, military status, student status, political orientation.

Seipp, as he finishes class early: “We’re out of class, but we have some time…”
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Ernst (388)

Ernst suing Conditt for back rent and removal of additions.

Ernst leased to Rodgers for 1+ years, and amend it to be a 1yr 1mo lease, and allow for Rodgers to sublease to Conditt. Conditt and Rodgers also agree to sublet. 
Ernst characterize this as an assignment as opposed to a sublease (which Conditt characterizes it as). In an assignment, the original tenant gives up their entire interest, whereas in a sublease it retains some interest.

In assignment, there is privity of estate between the landlord and the new tenant. The landlord hasn’t actually contracted with the new tenant, so L has privity of K w/ T0, who has privity of K with T1, forming privity of estate between L and T1.
Sublease



Assignment


Discussing subletting, and the least between the landlord and original tenant: “We would want to call this a ‘head lease,’ but that makes me itchy, so we’ll call it a ‘master lease.’”

Two rules:

1. Under CL assignment leaves no interest for T0, but they obtain a reversionary interest. Typically this hinges on whether or not T1 has the property until the end of the original lease term. Otherwise, it’s a sublease.

Under sublease Ernst could sue either Rogers or Conditt. The same is true under Assignment, as he is still liable under the original lease. This is because Conditt promised to pay directly to the Ernsts, thereby making them the third party beneficiary and giving them the right to sue. 
If the landlord transfers his interest to L1, 

Novation – releasing someone from contractual liability but keeping the contract alive some other way (e.g. releasing T0 from liability as he transfers all obligations to T1).

Kendall (395)

L: City

T: Perlitch -> Pestana Inc.

T1: Bixler -?-> Kendall

California decided to depart from the majority rule of not forcing landlords to assign. Defendant wanted to essentially force Bixler to dissolve the old lease and enter into a new one with Kendall. CA SC says that landlord must have a “commercially reasonable” reason for refusing the new tenant. Valid reasons would be things like inability of new tenant to make payments, etc., likelihood of new tenant to commit waste (objectionable new use), new tenant will compete with landlord’s business. 
Tenant should be able to waive right to reasonable assignment. 
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Easements
Covenants
Nuisance
Zoning
Takings

Trespass …… License …… Easement …… Possession

Servitudes

Kinky view – can exclude the entire world and have exclusive and unencumbered use of whole property.

Holbrook (677)

Taylor (P) sues Holbrook for access to road that Holbrook put a steel cable across. Did not have express written permission. They were given oral permission and made repairs to the roadway. 
Easement implied by necessity is rare. 

P here argues:

1. Estoppel

2. Prescription

a. Open

b. Continuous

c. Adverse

In easements there is a servient tenement (Holbrook) and a dominant tenement (Taylor). The Dominant one get access to the servient.
Easements can be appurtenant (related to an adjoining property) or in gross (unrelated to adjacent property).

Van Sandt (682)

Implied easement
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Implied easements can be either through (i) prior existing use or by (necessity). 

Othen (689)

Elements of prescription:
1. Continuous use

2. Open & Notorious

3. Hostile

No easement by prescription here because opening and closing the gate (according to the court) demonstrates permission.

As for easement by necessity, there is none because at the time of the 100 acre conveyance to Ds, P’s property did not need to use D’s property to get to the road.
When selling land, landlocked parcel first, easement by necessity is created.
Warsaw (AC 58)

Warsaw owned southerly of two adjoining plots, and built a building that covered almost the entire lot. The building had a loading dock on its northerly edge. The northerly property had a portion at the bottom of it used for truck access to the Warsaw building. In 1979 Chicago Metallic prepares to do some grading and puts a pile of earth in the area that Warsaw has been using. Warsaw sues to have earth removed.
In CA it takes five years to obtain easement by prescription. 
10/7/08
Court of appeals says that easement was granted and that Ds had to remove building, but that D should be paid damages by Ps. 

Brown (717)

Brown sued for removal on obstruction on an easement that Brown had. 

This is about scope of the easement. If you have right to pass into B (see p. 717) but not C, you cannot use the easement to pass into C. Brown argues that because he is using the easement to get to a single family home that happens to straddle the B/C line, there is no increased burden, and therefore Voss cannot recover or get injunction.
Trial court refuses injunction and grants nominal damages of $1 each to P and D.

Court of appeals reverses and grants injunction 

Supreme court reverses court of appeals. They grant that it is misuse of an easement, but refuse to issue an injunction to stop it. 
Negative easements: very few and never by prescription. Equitable Servitude when based on a contractual promise. 

Use the term Negative Easement only in these cases:

Old: 



New:


Window Light


Solar Power


Airflow


View


Building Support

Conservation


Artificial Stream
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Covenants “running with the land” – Does not involve both original promisor/promisee
Same covenant could be either a real covenant or an equitable servitude depending on who wants to enforce and how they want to do so.

Real covenants are said to be “running in law” whereas equitable servitudes are said to be “running in equity.”

Real Covenants
When successor P seeks damages from successor D (assumedly as D has breached), it is a real covenant. 

When seeking an equitable remedy, we have an equitable servitude. 

Damages suit is available .

Say A & B agree to build single family only, B sells to C, and C builds apartment building. A has no privity of K with C. Instead they are in privity of estate. 

A

B




C

To win a damages claim (real covenant), A must show:
1) intent to bind successors
2) covenant must touch and concern the land
3) Privity 

i. Horizontal – Obtained by passing the land through a straw-man and returning it with a burden. Land has to come from a common owner (the straw). Horizontal privity only an issue on the burdened side.
ii. Vertical – Relationship between original promisor and subsequent owners. 
4) Notice.

A can’t get damages because there is no horizontal privity between A & C. 

A can get an injunction against C, however, due to vertical and horizontal privity. 

For an injunction (equitable servitude) A must show:

1) intent to bind successors

2) covenant must touch and concern the land

3) Notice

4) Vertical Privity (on burdened side)

Tulk (746)

Elms bought garden in the middle of Leicester square (middle of residential neighborhood) that he would maintain it as a garden, would not build a building, and would be able to sell access to said garden.
Elms sold to Moxhay, and proposes to build on it. Original owner unable to sue for damages, so sues for injunction. Chancellor says that injunction necessary as it would be unfair if A could sell to B at a discount reflecting restriction, and B could immediately sell unrestricted at full price to C.
Sanborn (751)
Sanborn owns a lot (purchased from hubby) and wants to put in a gas station. 

Promisee (benefit)


Promisor (burden)


A




B



Sanborn



McLean

There is an implied reciprocal equitable servitude. All lots were sold for residential purposes only, and so everyone (of the many lots) gets the benefit of the others restricted use. Under this theory the reciprocal servitude comes into effect upon the first express servitude (sale of first lot). As such, when you sell the first lot w/ the restriction the rest is similarly restricted. 
Implied reservation if there is a hidden burden. In this case the burden was express, and the benefit was implied. In this case, notice was constructive as D should have figured out from observing the strict uniformity of the other residences that he wasn’t allowed to build a gas station. 
For equitable servitude, common scheme:

1) Common owner

2) Intent to be reciprocal

3) Mutual benefit.

4) Notice
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Same Covenant

Successor sues Succesor

Real Covenant






Equitable Servitude

Suing for damages “at law”




Suing for injunction or 

other equitable remedy

Both Require:

1) Original Parties intended to bind successors

2) Covenant “touches and concerns” burdened and benefited land

3)  Notice (if purchased for value)

4) Privity


a) horizontal (for burden only)


a) Vertical (on benefit side; 


b) vertical (same estate on burden side; 


any estate)

any estate on benefit side)

Neoponsit (755)

Property owners association suing to foreclose on lien. Covenant was an affirmative covenant to pay (up to) $4/year to pay for common areas. House was bought at judicial auction. NYC condemned the land. Court looks through the property owners association to the people behind it in order to form vertical privity. 
Affirmative covenants are more typically enforced for damages than for injunctions. 
FROM THIS, IRON OUT TOUCH AND CONCERN AND PRIVITY.
Note that a short-term tenant does not owe damages (no vertical privity, as different estate), but can be forced to respect negative covenants. 

Note that in NY, third party beneficiary doctrine may or may not eliminate privity requirements. See discussion on p. 764.
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Truskolaski (786)

P sues to enjoin D from constructing a shopping center. Covenant restricts all subdivisions to single-family residences and prohibits some specific commercial uses. D originally purchased the land unencumbered, and imposed the burden in an attempt to improve its sale value by subdividing and selling. Seems to have created an implied reciprocal equitable servitude. 
Western Land argues in defense that the land had changed so much during the time since creation of the servitude that it is unenforceable. City population has gone up a lot, traffic has increased, etc. making it better suited for commercial and residential purposes. Also, land around area has significantly increased in commercial development. 
Landowners reply that allowing commercial development will negatively impact the quality of their land, increasing traffic and reducing safety for their kids, etc. 

Court says that zoning cannot override a covenant. Note that zoning statutes are usually cumulative, meaning that moving from Residential -> Commercial makes it less restrictive s.t. you can still build a house in a commercial plot. 
D also argues abandonment, as there were a number of instances where someone breached the covenant. 

Rick (790)

P sues D for declaration that covenant restricting to single-family dwellings is not enforceable. P seems to build hospital, and D refuses to give up covenant. 
Rick argues that West’s attempt at an unconscionable and oppressive use of the covenant simply to get more $$ out of the deal. West is able to persuaded the court that she was sincere. 
Should the winner of this case have to pay to keep the hospital out of her neighborhood? We’ll address this in a week (or so). 
Pocono Springs (793)

Ds could not get rid of their land, could not sell/give it away, and stop paying property taxes. The tax bureau tried to sell it, and can’t get rid of it. They also send a notice of intent to abandon, and court rebukes them essentially finding that one cannot abandon a property held in fee simple. 
Can terminate covenants or easement by:

· Expiration (ends at a particular time)

· Release (K agreeing not to enforce/impose)

· Abandonment (benefited party making it known that they forever give up their right)

· Merger (if benefited and burdened land come into common ownership)

· Estoppel

· Prescription (Easements only; A has easement, and B obstructs, and A fails to sue)

· Condemnation (Government take land)
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Shelley (AC 76) – Kraemer’s suing to enjoin Shelley’s from moving in. There are a number of judicial restraint rules, one of which tells the SCOTUS to avoid settling Constitutional disputes if unnecessary. 

Trial court denied injunctive relief (after granting preliminary injunction), stating that Shelleys had no actual knowledge of the covenant, however likely had constructive notice in that the information was recorded on the deed. State supreme court reversed. SCOTUS returns lower court verdict. 
In Western Land Co. we saw that as long as the purpose of the covenant was still in effect the covenant is binding. The trial court says that if the purpose of the covenant is to have a single-race neighborhood and ¼ of the owners don’t sign, the purpose is frustrated, and thus the covenant is not binding. The state supreme court rejected all state and federal constitutional arguments. It also says the property law argument isn’t valid as the covenant doesn’t have to encompass the whole community. 
Could argue that there is not an issue of it “touching and concerning” the land as it is a negative covenant that purports to be in interest of the surrounding land values. There is also an argument that there is an issue of restraints on alienation. To be possibly valid, restraints can only be partial and must make the property unsellable only in some reasonable time, place or manner. Arguably this covenant works as it bars only use and occupancy of racial classes within fifty years. Court could say that this still amounts to a restraint on alienation, as this is not a city/charity case, so there is no public policy reason to uphold the restriction. Also, could look to see if there was a waiver from the Kraemers. There doesn’t seem to be horizontal privity between the original parties, suggesting that P wouldn’t have been able to recover anyhow. 
Kraemers said this is a private covenant, and thus isn’t subject to the constitution, and the Shelleys replied that enforcement thereof constituted “State Action.” SCOTUS decided in the Civil Rights Cases (1883) to only impose duties upon the states. It said that “social rights” or “social equality” were not subject to Constitutional law. 
Parties can make the covenant, and voluntarily adhere to it without issue. The ‘problem’ arises when they try to legally enforce it. 

This seems to apply to any state deprivation of free expression, so enforcing an agreement not to fly a flag could possibly fall or employee secrecy agreements are arguably subject to the same argument.

It is suggested that after the 1968 fair housing act, whoever printed out a title history including the covenant would violate federal law under sec. 3604(c) which covered advertising or printing of any statement of intent to discriminate. This is so liable to expansion that it is often treated as if it was never decided, and so it is construed very narrowly.
Pressault (725)

Owners of three pieces of lakefront land that used to have a railroad bed running through it, and they are asking the court for damages due to a “taking” – an exercise of the government’s exercise of eminent domain that was unpaid for. 

In 1899 RR was allowed to run tracks, so court has to decide if RR got an easement or fee simple. Court concludes that these are easements as they were awarded by a state commission awarded compensation to the then-owners which conveyed to the RR only what it needed for it’s purposes, which was an easement. A private business cannot simply take your property and force you to accept; it seems that this power was delegated to RR companies. 
Easement was either permanent or “so long as.” There is also a question of whether or not the hiking/biking trail is within or beyond the scope of the easement. The change in use was not reasonably foreseeable to the original parties, so unlikely that this is in scope. Also, the burden on the servient estate is increased (according to the court) by the recreational trial as trains were limited and predictable and hikers are likely to wander off the trail.
There is also an argument of abandonment – the RR company stopped travel and removed tracks. It must involve something more than simply not using the land anymore, but something indicating that they plan to no longer use it. 
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Nuisance works in practical terms but not in theory. 
Nuisance introduced with: sic utere tuo ut alienum non laedas – So use your own as not to injure another. This, however, is arguably circular. 

Nuisance law is spilt into three classes Liability (this class), remedies (tomorrow/Tues)

Morgan (639)

Morgans own a home, trailer park, restaurant, etc. near an oil refinery. Properties separated by about 1,000 feet. Refinery releases nauseating gasses and odors at times, and there are constant railway cars and trucks going by. 
Types of nuisance:

1. Private

a. Per se – in all circumstances

b. In fact – because of the particular circumstances in the case.

i. Intentional – Unreasonable – This case

ii. Unintentional – negligent/reckless/extremely hazardous - e.g. oil spill.

2. Public 

Nuisance is “substantial interference with use and enjoyment.” This is a similar standard to constructive eviction. Noise, gas, light, etc. are (generally) nuisances. Physical invasion like oil spills, cattle, etc. are trespasses. Trespass is often defined as “a physical invasion by a tangible thing.” The distinction is ultimately a little fuzzy, however. 
Theorists resolve this by saying that nuisances affect many neighboring landowners, and a trespass affects one neighboring landowner. 

In some cases, the creation of fear has been found to be a nuisance.

The distinction matters because with an intentional nuisance it is subject to a balancing test (harm to P and benefit to D), whereas a trespass is much more black & white. Unintentional trespass and nuisance are treated essentially the same. An intentional nuisance requires unreasonableness.
High Penn’s defense has been edited out, but trial court found it was a nuisance and awarded $2,500 temporary damages and judge enjoined the Defendant.
Not in our book, but D showed in court that they were living up to industry standards, and not negligent in their release of the noxious fumes. The test for unreasonableness is:
1. Threshold test – if something reaches a certain level it is a nuisance

2. Balancing test – Rest 2d. sec. 826 (1) – Does the harm to P outweigh the utility of the conduct to D (and a number of other factors)
There is a “coming to the nuisance” defense. 
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Most nuisances came down to intentional nuisances. 

Courts either use threshold (majority) or balancing (minority) approach. 

Today we will be making a distinction between property rules and liability rules (Calabresi & Malamed, 1972) 

Estancias (646) 

Schultz’s (P) have a property next to D’s apartment complex. The complex has a large AC unit that is very loud, and is located 5.5 feet from P’s property line. Their bedroom is 75 feet from the Schultz’s bedroom. The noise is very loud (louder than the folks in the stairwell) and is described like a jet engine of helicopter. 
The court seems to take a threshold test regarding existence of nuisance. Jury finds damages of $10,000. In terms of determining if an injunction should be issued they use a balancing test (Injunction’s injury to D & Public v. Nuisance’s injury to P) The district court found that the injury to Ps was not slight in comparison to D & public. Note that public is stressed here, and so if there was a big housing crunch it might outweigh P’s injury. 
Standard for encroachment is usually one of good faith – If you do something in good faith you just have to buy the encroached land. If in bad faith you have to take down the encroaching thing. 

D could buy injunction from Ps. It was worth $150-200k to Ds. Damage to Ps was likely less – property value reduced by $12.5 to 15k. 
Boomer (649)

A number of property owners sue a cement making company for emitting dirt, smoke, and vibrations. 

Trial court gave temporary damages (past damages) indicating that there was a nuisance. It did not, however, issue an injunction. 

Appellate division affirms. 

SC reverses, saying that an injunction should issue whenever there has been significant damage to P.

SC notes, however, that the damage to the company would be much higher than the damage to Ps. Also, court notes that they cannot force the company to reduce externalities as there is no technology to do so, but also Ds need to pay for harm to Ps. 

They also talk about

· Granting injunction

· Granting injunction but postponing the effect

· Injunction imposed with the option to pay permanent damages. (conditional injunction)
· The result is permanent damages

If P takes permanent damages and the bank takes it, if it is then sold, the new owner cannot sue them again. In essence, the new owner bought (or seized) the property with constructive notice that the nuisance was there. It would seem that in payment for permanent damages one gets a servitude – an easement in this case for the externality. If it results in an easement, then, it would seem that by sending pollution etc. into a neighboring property D for long enough D could acquire an easement by prescription. This, however, is NOT how some states do it. States that have looked at this divide evenly as to whether or not an easement by prescription should occur. 
States that do not accept prescription use a doctrine of continuing (as in multiple new but identical) wrongs. 

	
	Defendant Stops:
	Defendant Continues:

	Property Rules
	Entitlement to P, injunction (Morgan; Estancias)
	Entitlement to D – No liability (Amphitheatres)

	Liability Rules
	Reverse Damages (Spur)
	Permanent Damages – Court Determines the price
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Development company suing feed lot to enjoin it from continuing its business. Is this a private or public nuisance? This is a public nuisance as it interferes with many people’s enjoyment of the area. 

Difference between nuisance per se and nuisance in fact. Nuisance per se is one where P shouldn’t have to show that D’s activity interferes – that there is a presumption that D’s actions constitute a nuisance. 

Odor and flies come off of the lot onto P’s property. Seem to be using a threshold test. D uses a coming to the nuisance defense, as D had been in business there for some time prior to P coming in. Could D have acquired a right to send odor and flies to the downwind property? P moved in about 6 years after D started business, so not enough time for an easement. 

Thus we are left with a balancing of issues of fairness and incentive. D’s defense is pretty good against the development company. However, the defense is not so good against the private owners. Even if people knowingly acquire residential property close to a nuisance that far from the urban center is an OK use of land. Public interest trumps the defense. If people were locating within the growth pattern of an expanding city, they would prevail despite coming to the nuisance. 
Coming to the nuisance is trumped by 

Right to farm statutes protect agricultural businesses that have been in business for at least one year, but the statue in IA was found to be unconstitutional. 

P was forced to pay D damages (reverse damages), and seems to be fair at first glance. In order to avoid the reverse damages, the lawsuit might have been brought by others (town, etc.)
Our expectation is that the state wouldn’t have to pay Spur for shutting down a public nuisance. We will examine this in about a week. Seipp doesn’t think that pollution easements should be awarded by the courts. 
The next developer planning on expanding around a feed lot like this should buy the offending place. 

Nuisance cases with lower transaction costs (e.g. few parties) tend to use property rule, whereas ones with higher transaction costs (e.g. many parties) tend to use liability rules. Arguably this case affects the public and the many individual property owners. 
Given that two parties often find themselves in a duopoly, they can argue themselves into an impasse. Also, Farnsworth has researched and found that in many cases P never sold the injunction back to D. 

Also discussion of bargaining in the “shadow of the law” and find similar cases, assume the court will respond similarly, and negotiate based on that. 

Course has until this point set out private law. The state has been implicated in some cases, but never a party. 
See Note on Environmental Law (p. 665)

There is a description here about how nuisance suits should not handle environmental issues. 

Describes “mandatory regulation” as “command and control” which is the same term used for the Soviet 5-year plan. 

Writer proposes incentive systems – where you give tradable options to pollute which will form a marketplace for pollution. This allows profitable companies to pollute more, and unprofitable ones to pollute less. 
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Euclid (828)

Realty company sues Town because zone imposed decreased property value. Wanted court to declare ordinance unconstitutional and impose injunction barring enforcement. 

Fed. Dist. Ct. found unconstitutional as it segregated the population according to income. 
This case is considered to be a takings case. P likely argued that the zoning took their land’s value w/o compensation. They also argue that it deprives them of liberties w/o due process in violation of the 14th Amendment Due Process clause. 
Zoning ordinance legislates Use, Height and Area. This case is about the Use districts, of which there are 6. U1 is most restrictive, U6 the least. There is a seventh set of things which are completely forbidden.  

Undeveloped land, zoned from U2 (duplexes) to U6 (unrestrictive). Realtor bought to sell for industrial development. 

There was an argument that this case was premature, as P made no effort to get a building permit or change the zoning. Ordinance is being attacked facially – attacking the statute on it’s face – as opposed to trying to put in a factory and then attacking the statute as applied. 
Value of U2 zoned portion has decreased from $10k to $2,500 per acre. Thus the city has taken the value of their land. The realtor says this is equivalent to taking 75% of the front of their property. 
Court discusses benefits of such regulations, e.g. keeping factories away from apartment houses. He also talks about the nuisance of an apartment building in a light residential neighborhood. 

Tiebout – Guy has idea that people shop for a municipality based on factors s.a. zoning, schools, etc. 

If any land has a prior use that zoning wants to change, that property will likely be grandfathered into the most restrictive possible zone. 

If a municipality “downzones” s.t. the existing buildings are 2-story and it’s now zoned for 1-story, it may be done to preserve the existing buildings, variances are then required so they have to ask the gov't body for permission, which they might get, or they might get it with conditions e.g. appearance, hours, parking, other restrictions, it is a good way to make sure that all future development subject to conditions which the local gov't thinks are good.

Courts sit in review of zoning board decisions, etc. 
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Administrative Law of Zoning

Commons (850; 1980)

Commons, P, suing for variance to build on their land between two other residences. There wasn’t enough street frontage/acreage. 

Westwood had been requiring 75” of frontage since 1947. Commons had owned the lot for some time longer than that. Most of the lots in the neighborhood had been built on, and only about ¼ of them met the 75” requirement. Ps would have had about 30” of frontage. 
Two neighbors complained, Dineen (50” of frontage) on the North and Butler (74.5” of frontage) on the South. Town likely downzoned the majority of existing lots so that the town can have more leverage over what is built there. 

Commons are planning to sell property to a builder if builder can build on the lot. They have (rough) plans for the house, and meet other setback requirements (barely). They apply for a variance, where they have to show that (1) there would be undue hardship w/o the variance as w/o it the land would be effectively useless. (sick kid wouldn’t help case.) This cannot be self-inflicted. They bolster their argument by trying to sell to a neighbor, who offered about the fair market value for it undeveloped. Court says that value offered would need to be value assuming variance had been granted. Commons asked for $7,500 for property and Dineen offered $1,600 (difference of about 5 times; 1.6k was assessed tax value (w/o variance)). Commons also tried to buy another 10” strip from one of the neighbors. 
We need variances because w/o them it would likely violate the USConst’s takings clause. If the land has no use, it is effectively being taken from the owner. If the Commons sold all of their expansive land and sold off all/part before zoning leaving only a tiny sliver for themselves it would be self-induced hardship.
I. Undue Hardship

a. Not personal

b. Not self-imposed

c. Efforts to comply

Also would have to show (2) variance can be granted w/o substantial detriment to public good and would not substantially impair purpose of zoning scheme. Commons make case in front of board of adjustment, and people from the area are notified to show up if they have an opinion. If neighbors oppose it is a consideration that goes into public good. There is a discussion of what the proposed house would do, and neighbors say that a crowded neighborhood is against public interest. House was supposed to be 19” 18’ wide, which Seipp believes is risky lawyering, noting that Court later states it is essentially a 19” wide house. 
II. Negative Criteria

a. Not impair public good

b. Not impair zoning plan

Board of adjustment denies variance on grounds of no undue hardship.

Ps sue board of adjustment, and superior and appellate courts affirm. 

SC says that there was good-faith effort on part of Ps, and so there is evidence of undue hardship. Also, SC doesn’t see how variance would affect the zoning scheme. Thus SC orders remand, treating the agency much like a lower court. 
Suppose they wanted to build a gas station – could they apply for a variance? Court notes that owner is not entitled to have land zoned for most profitable use thereof. Most states are only for area/dimensional issues, although some will allow to change classification e.g. residential -> commercial but much harder.
There is a special use permit/exception allows for unpopular but necessary use (e.g. hospitals) and zoning board/town counsel can examine applications, attach conditions (which can be extremely particular), etc. 
Rochester (862)

Ps are abutting landowners, property association. Ds are city, owner, and buyer of disputed property. 
Property rezoned from R1 -> R4 (low to high-density residential). This was done by submitting a proposal to zoning commission. After some back and forth, the commission recommended that the city deny the proposal, and the city counsel approved it anyway citing convenience of the location to business district and need for more housing. 

Note that zoning boards tend to give out variances like candy, and so people often go to court to have them revoked. Cynically, this may be because the variance-seekers (e.g. business) is able to get to the zoning board. 
Court says that for quasi-judicial acts they will look particularly closely at the legislature. This may be a separation of powers thing. Strict scrutiny is also invoked if there is a protected class at stake. Also in the case of fundamental rights being abridged. 

Courts don’t like to second-guess legislatures, and so they apply a deferential level of scrutiny, with the city council’s ruling being presumptively valid. 

Other than quasi-judicial argument, argument that statute is arbitrary and capricious. This fails as court finds that there was a plan, not that the ordinance always conform exactly. As the plan is the original recommendation, amending the zoning ordinance before the plan may seem backwards, but seems to be fine. If the legislature hadn’t amended the plan, then it wouldn’t have been a huge issue. 

Also argue that it should be invalidated as spot-zoning. Some courts do automatically invalidate exceptions for “spot-zoning.” Court says burden of demonstrating rests on Ps, who failed to prove. There is a similarly high-density zoned plots across the street. As this is not an island of more-valuable zoned land, it isn’t invalid.

Courts are looking for either (a) corruption or (b) clear error. 

Zoning can be amended conditionally as deals. Contract zoning is improper, e.g. if the building is completed as agreed, then the property will be rezoned. 
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Constitutional objections to town’s zoning ordinance as it blocked poor, largely minority folks. There was some dedicated to industry, a tiny bit of commercial, and mostly residential. R1-R4, with R1 having the largest lot size and other requirements. There was also R1-D, a “cluster zone” which allows residences to cluster closer to each other than in other zones, but you give up a portion of the land to the city.
All zones require single-family dwellings.

This keeps taxes low by making property available only to smaller high-income families, reducing the number of kids which are supported by taxes. Also had covenants on some of the land s.t. if people had >1 kid, the developer had to pay the kids educational costs. There is some question as to whether this is legal. 
Not illegal under Federal Constitution to discriminate based on income. State says it is as zoning derived from (state) police power, which is to further the general welfare of all, not just residents of town. 

Can the state of NJ be selfish and just protect NJ residents, or must the take into account the interest of people in other states? 
To “fulfill” their fair share of low-income housing, a suburb can:

· Pay city to pay for low-income housing.

Municipality can “excuse” themselves from zoning based on income based on:
· environmental concerns
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Why can gov’t take private property – English Sovereignty law. Gov’t is landlord of last resort, and so has superior title to all land. 
Arguments sometimes made that government has a right of self-defense, which may ultimately extend to a right to take private property. Possible to have a government that doesn’t have compulsory purchase (eminent domain). 
It seems that Gov’t came before property, as it seems to have domain over property. 

Just Compensation – You get the fair market value, as determined by the court. What a hypothetical willing buyer would pay a hypothetical willing seller as if there were no taking.

Argument that “just compensation” is not fair as it does not take into account value of attachment to property. 
Who else has the power of eminent domain?

· Railroads (granted by (state) government(s))

· Landlocked owner may have right to condemn an easement on neighboring land and pay just compensation for it.

Kelo (945)
Citizen suing to prevent government from taking land for economic development. 

Ps say improper for city to take, even if the pay, because 5th Amend. limits takings to private use. 

Kelo may be surprising because it was 5-4, which is odd given precedents on p. 949. 




Public use




/
    \

    Confer public Good

     Prevent a public harm

There is also a question as to how courts should treat legislatures. Majority uses a deferential standard of review, and dissenters argue for a heightened scrutiny. 

Public use:

· use by public

· owned by government

· used to benefit the public.
How distinguish Kelo from Midkiff?


Some dissenters want to prevent public harm

Who decides if it is a harm or a benefit?


Majority: Legislature


Dissent: Courts
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We will be compiling a chart to determine the test to see if a suspect regulation is a taking in disguise. 

Hadacheck (973)

Suing chief of police of LA, asking the court to invalidate his prison sentence (habeas corpus) for running a brickyard in violation of an ordinance. 

After habeas corpus petition, the accused jailor files a response. 

Court compares this to a nuisance case, but it isn’t because the government is doing it. 

Had P been there before the zoning came in, he would be grandfathered in.

Anything suspicious about this ordinance?

· Arguably spot zoning, as it covers only about 3 square miles, which may be to support a monopoly by other brickmakers elsewhere.

It is OK for an ordinance to reduce the value of your land by 87.5%. 
P says this is a taking. Court says no, Ex Parte Kelso was a taking when there was a complete deprivation of the rights of the property to remove content, but P could still excavate the clay and transport elsewhere to kiln it. P says that you have to kiln where you excavate, but Court doesn’t agree. 
	Regulation Valid Without Compensation
	Unconstitutional Taking w/o Compensation

	· Nuisance Control (Hadacheck)

· Preventing a public harm


	· Permanent physical occupation (Loretto attachment of cable box to apt. building; Pressault public hiking trail)

· Creating benefit to public


Nectow (AR 86)
P argues zoning line through property is arbitrary.
“Master” recommends finding for P to SJC, who find for D. SCOTUS finds for P 

There is also a question as to damages. See MR 845. 
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	Regulation Valid w/o Compensation
	
	Unconstitutional Taking w/o Compensation

	Nuisance Control
	Prevent Public Harm
	Baseline Problem
	Confer Public Benefit
	Permanent Physical Occupation


Nectow case should be thought of as a variance case. He property was left unbuildable, and therefore zoning law was unconstitutional without a variance. 

PA Coal (980)

Owner of surface right, Mahon, sues for injunction under new PA law to prevent coal company from mining coal as it supposedly will cause damage to his property. Trial court finds law unconstitutional in this case, and thus no injunction, particularly as Mahon bought surface rights from Coal, expressly reserving rights to mine underneath and right for surface to cave in. 
1921 Kohler Act prohibits mining of coal s.t. it would disrupt place of habitation, employment, etc, unless coal company owns both building and surface. 
P has so effectively waived his right, the trial court thought it would be unconstitutional to rewrite. State supreme Ct. thinks statute is constitutional. SCOTUS disagrees, saying that “[t]o make it commercially impracticable to mine certain coal has very nearly the same effect of constitutional purposes as appropriating or destroying it.”

Brandeis, in dissent, says that this is a nuisance control. Between neighboring owners, A can excavate s.t. neighbor’s land doesn’t fall in. However, support of buildings can be purchased at easement. Brandeis says this is a public nuisance, as the city of Scranton is in the same situation, as the entire surface was bought from a coal company. Holmes waves away thoughts of safety by stating that the coal company will give notice. 
Holmes mentions another coal case, Plymouth where a company was required to keep coal at border to keep flooding of neighboring mine from flooding that one. 

Average Reciprocity of Advantage – limits your property identical to your neighbor, advantaging both. 

Holmes test for a taking v. valid regulation is extent of diminution of value of property right. 

Keystone (989) – PA statute keeps 50% of a particular kind of coal in place and requires that Coal companies repair any harm caused. Found not to be a taking now. Majority argues that this encompasses a very small percentage of coal companies’ total coal, and so only takes a small portion of the value, and so is not a taking. 
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Character of government action:

Prevent public harm
(baseline problem) 
Confer public benefit

Extent of diminution in value

Part of the whole
(baseline problem)
all of a part (too far; Mahon)

Penn (990)

Owner of grand central complaining of statute enacted in NYC preventing modifications of landmarks within limits.
The law allows a commission to designate landmarks with some historical or cultural significance and be a good example of architecture. Law imposes duty to maintain exterior features, get a tax exemption, and can’t modify the site’s exterior w/o permission. 
Commission must make sure that construction will not hinder preservation (use, etc.) of landmark. 

Similar considerations to granting of zoning variance. 

Owner wanted to build office building, and leased the air rights to a British company to build and manage it. 

Zoning derived from “average reciprocity of advantage,” whereas this reverse-spot zoning doesn’t. 
Court uses phrase “singled out (to bear a particular burden)”

In one sense, consider as single piece of property, on another view, consider as one of 400 landmarks. Might get benefit from other landmarks. 

Is proposed new building a nuisance? Not clearly, if at all. Unlikely in respect to all of the other tall buildings. Government isn’t clearly taking air rights – Penn Ctrl can still prohibit other people from using the space. Is it a harm to have the building to have it there, or is it a benefit to not have it there? 
K important here because it makes the law interferes with distinct/crystallized investment backed expectations. Not just interfering with claim that might want to build higher, but with a real transaction attempting to do so. They can very directly point to how much money is lost. 
If left with “some reasonable beneficial use”, speaks to valid regulation (minimal test). This is a very minimal test. If you buy land for industrial use spending a lot of $$, and then it is restricted to residential use, you can still sell it for residential. 
When it gets to SCOTUS, 6-3 majority upholds regulation. At the end of the case, another complication is mentioned: grand central’s owner really did get the value of its air-rights, as it is able to transfer them to neighboring properties, most of which they own. 
Dissenters have a problem with transferability of air rights, suggesting that city is trying to substitute lower, more valuable air rights, for higher, less valuable ones. Sounds like NYC manufacturing a currency. 
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Nollan (1042) – Claim that requirement for easement invalid as no claim of public impact. Nollans owned property, where required to tear down 500sq.ft. bungalow and put up 3-bed house. 

Commission granted permit conditioned on granting an easement to the public to cross their beach. Technically easement is for area between high tide line and wall (dry sand). The public owns the sand below the high tide line (wet sand). 
Nolans argue this is unlike other land use deals as government is trying to condition permit on a “donation.” State courts initially ruled for Nolans, but then consistently reversed. SCOTUS holds that there has to be an essential nexus between what the state was trying to protect and what they were exacting. Government can deny permit to protect some public interest. Thus their proposed trade must serve to protect the same interest. 
Brennan’s dissent suggests that this just requires local government to be more creative – Not effective restriction. 
Dolan (1049)

P owns property with plumbing and electric supply store. Creek runs along edge of property. She wants to expand store and pave parking lot. City conditions permit on greenway and hiking/biking path easement next to creek. 
State courts have no issue w/ conditions. SCOTUS invalidates.

There is no nexus issue here. Bike path related to enlarging store, as store will draw more customers and employees, increasing traffic, and bike path will decrease traffic. This seems kinda crappy reasoning though. How much piping can you carry on a bike?
Could also argue that enlarging store and paving is same concern as greenway. They want to protect things in the flood plain, and wouldn’t allow paving there anyway. If P paved it, it might increase flood risks to everyone downstream, as well as saving P from herself. 

After establish essential nexus test from Nollan, you have to pass a “rough proportionality test.” Court talks about what other states are doing: either really deferential to asserted purposes (too lax; e.g. NY), or strictly scrutinize things trying to look through the wording (too strict; e.g. IL). 

LOOK UP THIS TEST IN HORNBOOK.

Look at, e.g., how much extra water runoff the paving would produce and see how much the greenway reduces it. P has burden of proof. 

Also if gov’t gets vast improvement in traffic for the easement, gov’t may have gotten too much. 

Court cannot understand why the greenway is justified. Easement would allow people to picnic on greenway, which has nothing to do with flooding. 
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Regulation valid w/o Compensation
v. 
Unconstitutional taking w/o compensation
1. Character of Governmental Action

Baseline problem: What is standard use?

Prevent public harm (Just, Miller)





Confer public benefit

Noxious, injurious uses (Hadacheck)

Permanent Physical Occupation (Loretto, Preseault)

Traditional nuisance and property law (Lucas)

Average reciprocity of advantage (PA Coal)


Singled out to bear a special burden

2. Extent of Diminution in Value

Denominator Problem: “Conceptual Severance”

Part of the whole






“too far” - All of a part (Mahon)

Some reasonable beneficial use



No economically viable use (Lucas)






Interferes with distinct investment-backed expectations. 









(Penn Central)

Lucas (1006)
Suit in state court claiming regulation on his property was a taking. Property on a beach, had planned to build houses, but coastal zone management act precluded development in specified zones (not including Lucas’ lots). Later act made his lots unbuildable. 
Blackmun quoted at length in dissent, which is unusual. Says that the court “launches a missile to kill a mouse.”
Court says that where no economically viable use there is always a taking unless the desired use is noxious or injurious. If against traditional nuisance and property law, you didn’t really have the right to use the land as such, so government isn’t really doing a taking. 
Scalia argues property purchased with previous CL doctrine on what he could do, not in anticipation of any new restrictions. Using old framework, should find out if new thing will be found to be a nuisance. 
Just because you buy a property under restriction, you still have the right to challenge it as if the statute wasn’t constitutional to begin with, the buyer can argue that he should be able to challenge as he actually bought the unencumbered land.
Tahoe (1031)

Moratorium on building does not require temporary damages as if gov’t has been renting. 
This case can be explained bottom of 1033, as average holding time btw. purchase and building of property is 15-30 years.  
Chaplin
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