Adverse Possession

The Relative Nature of Property Rights


Armory v. Delamirie, 1 Strange 505, 93 Eng. Rep. 664 (K.B. 1722)

· Chimney sweep found jewel, took it to appraiser whose apprentice took out the jewels and returned the empty ring.  Chimney sweep sued master for damages.  

Holding:  finder of jewel does not have absolute ownership but may keep it against all but rightful owner.  Value of missing jewels assessed at highest possible amount for jewels of such size.
· Bailment is transfer of possession for limited purpose.

· Involuntary bailment was transfer of possession from rightful owner to finder

· Relative nature of property rights.

· Usually prior possession trumps subsequent possession

· Damages in Armory were high, but could be diminished b/c finder is not absolute owner.

· Once “trover” paid to finder, no longer has possessory rights, true owner could sue for $.  

· Replevin is specific performance, favored by courts.

· Legal realism might trump doctrine if prior possessor is bad and subsequent possessor is good.


Massachusetts General Laws, ch. 134, §§ 1,3,4.

· Must report found money within two days or post notice 

· If owner comes forward within 1 year and pays finder costs, owner gets restitution of items

Adverse Possession

Hostility

Revised Code of Washington §§ 4.16.020(1) - 4.16.260

· In WA – must sue within 10 years of adverse possession.

· Disability or incapacitation, or time at war not counted towards 10 years


Chaplin v. Sanders, 676 P.2d 431 (1984)

· Sanders predecessor built road that encroached on Chaplin’s predecessor’s property.  When Sanders bought in 1976 they had notice but didn’t understand boundaries.  In 1978, Chaplins sued to quiet title.   At trial, Sanders kept road, owners got ditch.  Reversed on appeal, owners got everything b/c Sanders weren’t “hostile” since they had actual notice.   Reversed at Sup Ct, Sanders wins b/c notice doesn’t matter as long as Sanders adversely possessed.  
Holding:  Hostility is satisfied by manner in which possessor treats property, NOT subjective belief about ownership.  Possessors used land in open manner so owner had notice throughout statutory period.

· Old rules required “good faith” so if adverse possessor knew boundaries, couldn’t acquire title.    

· Sup ct eliminates good faith requirement in WA law.
· Sanders case is affirmative defense of adverse possession.
· Possessor could also sue to quiet title and use adverse possession offensively
· Adverse possession requires:  
· Actual and exclusive possession
· Uninterrupted/continuous possession
· Open and notorious possession
· Would reasonable person assume adverse possessor is owner? 
· Actual or constructive knowledge of rightful owner

· Hostile (NO PERMISSION)

· 10 years in WA – statute of limitations for action to recover real estate.

· History of adverse possession paid no attention to motive of possessor
· Intent is maximum utilization of land
· And efficiency in determining ownership, even if possessor can’t find title  
· After this decision, lots of property changed hands b/c it applied retrospectively
· To prevent adverse possession, real owner can
· Interrupt continuous use by blocking access
· Give permission to use land, reaffirm ownership rights
· Permission works best b/c it negates hostility
· Sue to quiet title within statute of limitations
Exclusive and Actual


ITT Rayonier, Inc. v. Bell, 752 P.2d 398 (Wash App 1988).

·  Bell moored houseboat at shoreline owned by ITT for 12 years.  Used adjacent land somewhat (fire pit, garden).  ITT brought suit to quiet title and evict Bell.  Bell defended with adverse possession.  Bell admitted that neighboring houseboat owners also used property.  Trial decision for ITT b/c Bell lacked exclusive possession.  Affirmed on appeal.  

Holding:  Bell did not establish exclusivity b/c neighbors also used property.  

· Possession need not be absolutely exclusive, but it must conform to how owners would behave.

· In Chaplin v Sanders, trailer park residents also used road, but Sanders had exclusive possession. 

· Sanders acted like exclusive owners, they gave permission to others to use road.  

· Might have had better case if Bell had argued concurrent adverse possession with neighbors.


ITT Rayonier, Inc. v. Bell, 774 P.2d 6 (Wash 1989).

· Sup Ct affirmed result of Appeals court but clarified that there is no good faith requirement for adverse possession.  Only remotely subjective component is whether adverse possessor thought she had permission to be on land.   Adverse possession is determined by how she treats property

· Most courts find a way to consider subjective good faith or bad faith of possessor

· Legal realism = does this doctrine run counter to people’s intuition?  

Open and Notorious




Anderson v. Hudak, 907 P.2d 305 (Wash App. 1995).

· In 1960, Mother gave eastern parcel of land to daughter, who planted trees on suspected boundary.  In 1977, mother sold western portion to a developer.  In 1990, western land owners discovered true boundary was EAST of trees.  Daughter sued to quiet title.  At trial, daughter got trees plus 5 feet and airspace.  Reversed on appeal.

Holding:  Planting trees alone is not enough to show open and notorious use.  Didn’t even maintain trees 

· Open and notorious means any reasonable person would assume daughter was owner.

· Constructive notice given to real title holder (or actual notice)

· Is possessor behaving in a way that would invite lawsuit by real owner?

· Initial trespass to plant trees is not enough, need series of trespasses.

· Daughter subjectively regarded land as her own but that doesn’t matter in adverse possession

· If good faith builder mistakenly goes over boundary, sometimes courts won’t make you tear it down.  If you build in bad faith, you have to tear it down

· This is exception to the “no good faith” requirement.

Tacking


Howard v. Kunto, 477 P.2d 210 (Wash. App. Ct. 1970)

· Kunto and predecessors thought they owned lot B, but they actually owned lot C.   Mistake went on for 30 years.  Howards discovered problem and sued Kunto to quiet title.  Won at trial b/c Kuntos only used it as summer house so no continuity AND b/c court wouldn’t let Kuntos tack on previous possessors.   All previous possessors were transferring deeds to another property, so court said they were series of unrelated, individual trespassers.  Reversed on appeal.  

Holding:  Where successive purchasers received title to tract A under mistaken belief they were acquiring tract B and where possession is transferred and occupied continuously for more than 10 years, there is sufficient privity of estate to permit tacking and establishing adverse possession.

· Howards argue that b/c Kuntos and predecessors had wrong deed, they never had privity to any part of the land in question and can’t tack to establish adverse possession.  

· Ex:  deed to property in Concord NH is sold and occupied as land in Concord MA.  Trial court wouldn’t allow tacking, appeals court would

· Color of title = incorrect deed might be color of title if you occupy the land.

· Establishes privity between buyer and seller of land and unrelated title.

· Ordinary use of property suffices for continuous use, it’s a summer house so summer use is fine.  

· Possession always interrupted if owner returns

· Tacking is clearly permitted when owners wrongly possess strips of land near disputed boundary.

· Chaplin v. Sanders, tacking allowed but deed described occupied land (just not the road)

· In that case, successive owners have transferred title through the years

· Some states require land to actually be described in deed, even if deed is wrong.

· Then each owner has privity, legal standing concerning disputed land.

· Requirement of privity (passing deed) is to prevent successive trespassers to tack their time 

· But these aren’t a bunch of trespassers in nature, just b/c they don’t have the right deed

· Privity for Adverse Possession = anything where B has contact with A and A can’t sue B for taking over the land is privity.  Doesn’t require contract but does require connection:

· No privity if B forces A off

· No privity if A leaves and months later B arrives

· For tacking, does time run against owner?  Or possessor?  

· If we’re punishing sleeping owner, then who cares if trespassers tack – Sleeper Theory
· If possessor must earn possession then no tacking…unless with deeds – Earner Theory
· Disabilities- states have statutes where time doesn’t run if you are disabled or young.  After disability leaves or you reach age, or you die, then clock starts to run.

· Disability must have existed at time when cause of action accrued 

· Cause of action accrues on first date of adverse possession, when clock starts

· Ex:  minor inherits land that is being adversely possessed.

· Minority status ignored b/c minor didn’t own land when clock started

· Only disability, etc, that counts is the one that exists at beginning.

· Courts don’t like to extend statute of limitations, so they are strict in interpretation.

· Generally, can’t adversely possess govt land.  

Examples:  

· A adversely possesses for 5 years, then is kicked off by B, who adversely possesses

· B can’t tack onto A’s time b/c not privity/connection in possession

· BUT, A can sue B (if O is really sleeping) b/c of relative prior possession rights

· A possesses for 10 years but was kicked off for 6 mos in middle, does clock start ticking again? 

· Most courts would stop clock in middle, then restart (as long as owners didn’t kick off.)  
· But, O could say they shouldn’t be able to tack onto trespassers.

· A possesses for 5 years, abandons for 1, then comes back?
· If O repossesses during absence, clock starts again
· But, if 1 year absence is normal use (sabbaticals), might allow tacking.
System of Estates – Possessory Estates
Fee Simple

Decline of Feudalism – 
· Heritability (circa 1200) – capability of land to be inherited almost automatically

· Alienability - power to transfer land to another person inter vivos (while person is alive)

· Quia Emptores (1299) – statute that established principle of free alienation 

· Devisability – being able to leave property at death by will –allowed in 1540 

Fee Simple – type of estate in land defined by length of term (for life, inherited by issues.)
· Fee simple is as close to absolute ownership as you can get, owned for life by A and his heirs (but heirs have no claim until A dies, so if A wants to will it to another, he can.)
Inheritance of Fee Simple
· If A dies with no will = intestate
· Property descends to heirs but you aren’t an heir until ancestor dies.
· No longer true, but you used to have to say “to A and his heirs,” now you can say “to A”
· “To A” are the words of purchase
· “And his heirs” words of limitation that define the estate granted to A 

· Issue = class of heirs including children and spouse
· Primogeniture = defunct eldest son tradition – now children share equally
· Per stirpes – grandkids take deceased mom’s share when grandpa dies.  
· Ancestors = goes to parents if no issues
· Collaterals = goes to sibling, uncles, etc if no issues or ancestors
· Escheat = if die intestate with no heirs, goes to state
· FEE SIMPLE CAN HAVE NO LIMITATIONS PUT ON INHERITABILITY

· Numerus Clausus principle – land owners can only give legally recognized property interests.  

· Restricts freedom of ownership but promotes easy transferability and reduces costs

Fee Tail – attempt by families to keep property, control how descendents transferred property.
· Only 4 states (MA, DE, ME, RI) still have it.
· BUT, wills often contain language that looks like fee tail
· If will says “to A and heirs of the body,” A gets fee simple and rest is void.  
· But, could now create a fee simple subject to executory limitation 

Johnson v. Whiton,  34 N.E. 542 (Mass 1893)

· Man died and left property to his 5 grandchildren.  Will said 1 of those shares was to grandchild and “heirs on her father’s side.”  All 5 grandchildren tried to sell but buyer was worried 1 grandchild couldn’t sell.  Buyer sued estate to recover deposit.  Judgment for grandchildren.   

Holding:  It is contrary to public policy to enforce fee tail in will.  Grandchild has fee simple.  

· Mass allows fee tail but gives right of heir to change it into a fee simple.  

· Wills only enforced for the first heir, then that heir controls the property.

· Grandpa should have set up a fee simple subject to executory limitation
Life Estates

· Life estate traces back to feudalism, where tenants had right to land for lifetime, then it reverted back to landlord.  This gradually was replaced with heritability, alienability and fee simples.
· Life estate is present possessory estate
· Reversion is future interest   
· Life estate tenants can sell land, but upon their death, it reverts back to remaindermen
· Can sell life estate and it becomes “pur autre vie”
· A has life estate, sells to B, when A dies, land goes to remaindermen 
· If B dies while A is still alive, B’s heirs get it until A dies
· So it’s inheritable but not turned into fee simple
Valuation:

· Life estate = interest in land for limited time.
· Must determine life expectancy based on tax table.  
· Reversion or remainder = value based on life expectancy.  
· What you need today that will become full value by end of expected life.  

White v. Brown, 559 S.W.2d 938 (Ten 1977)

· Mrs. Lide wrote will “wishing sister-in-law to have my home to live in and not to be sold… my house is not to be sold.”  After sister in law is too ill to live there, she sues Mrs. Lide’s heirs for declaratory judgment that she has fee simple (not life estate with remainder in heirs).  At trial, court held that she only had life estate, remainder left to heirs.  He ordered house sold and proceeds divided.  Reversed on appeal, Mrs. White wins.  
Holding:  Ambiguous will interpreted to reflect party’s intent or in such a way as to dispose of whole estate.  This will is a fee simple with invalid restriction.  Restriction is void, so it’s a fee simple.  

· Lower court found life estate to give effect to “not to be sold.”  Fee simple couldn’t be restricted. 

· If ambiguous, statute says presume fee simple, resolve doubt in favor of absolute estate
· Presumption against partial intestacy (haven’t fully given away everything)
· Lower courts think that she’s testate as to life estate but intestate as to the reversion.
· Fee simple makes the whole estate testate.
· Instruction that house was “not to be sold” is in conflict with “free alienation of property.”
Rule Against Restraints on Alienation: 

· Restraints perpetuate concentration of wealth and disrupt market

· Disabling restraints = withholds ability to transfer tenant’s own interest. 

· If White tries to sell, sale is void and she still owns it.

· Forfeiture restraints = if tenant attempts to transfer interest, he loses property.  

· If White tries to sell, sale is void AND she loses property

· Promissory restraint = tenant promises not to transfer interest; if breeched then remedy.

· If White tries to sell, sale is legit but damages assessed.

Waste = when 2 people have interest in land, can’t commit waste affecting another’s interest.

· Affirmative waste = clear cutting trees

· generally, tenant can do acts that increase value of land (needn’t keep status quo)

· Permissive waste = neglect

· can be charged with damages from neglect


Moore v. Phillips, 627 P.2d. 831 (Kan. App. 1981) 

· Man left life estate to wife with remainder to daughter and grandson.  Wife lived in and neglected house.  After death, daughter and grandson filed suit against executor seeking damages for waste.  At trial, defenses of laches (unnecessary delay that causes prejudice) and estoppel.  Judgment for daughter and grandson (defenses rejected).

Holding:  executor not prejudiced by passage of time, defenses of laches and estoppel are not available.  Ada neglected her duty to remaindermen and is liable for damages for waste.

· Laches means unreasonable delay that works to detriment of other party.  

· Daughter’s delay didn’t prejudice court and she reasonably didn’t want to upset mom.  

· Estoppel prevents you from saying something that contradicts what others relied on.  

· Life tenant has duty to preserve property, prevent decay or waste 

· Not quite like trustee, duty not to commit waste, not duty to invest for sake of owner.

· Leaseholding tenants also have duty to prevent waste (apart from normal wear and tear)

· Either affirmative/voluntary misconduct or permissive neglect.

Some courts will allow ameliorating waste:  dramatically changes property but increases value

· Ex;  if farm has lost all farming value, maybe life tenant can build commercial space

· Some courts require land to be in substantially same condition

· Creating trusts are better than life estates b/c of competing interest of life estates.  

· Trusts are supposed to meet economic interests of all

What about adverse possession and life estates?

· B has property for life, C adversely possesses, B dies and remainderman wants property

· Can remainderman sue C during B’s life estate term?

· Might depend on state

· What if remainderman doesn’t sue until after B dies?  Might depend on S of L.   

Defeasible Fees

· Defeasible fees = fee simple that is not absolute but contains some sort of condition

· Fee simple determinable = fee simple ends automatically if stated event happens and reverts back to grantor or heirs

· Possibility of reverter describes grantor or heir’s standing

· Includes words like “so long as land is used for…”, “while used for”, “until no longer used as”… - time sensitive, words that denote duration of time…
· Fee simple subject to condition subsequent = fee simple that may terminate at grantor’s election if condition happens

· Right of entry describes grantor or heir’s standing

· Includes words like “but if…”, “provided”, “however,” “on condition that” – words that connote conditional use, potentially forever, but.


Mahrenholz v. County Board of School Trustees, 417 N.E.2d 138 (Ill App. 1981

· Hutton’s deeded 1.5 acres of 40 acre tract to School District “to be used for school purpose only; otherwise to revert to grantors.”  Huttons conveyed rest of property to Jacqmains with possibility of reverter for school land.  Jacqmains then conveyed land to P’s.  School held classes in building for a while, then used it only for storage.  In 1977, Hutton son conveyed to Ps his interest in school land.  Same year, he also disclaimed interest in land in favor of school district.  P’s sued for quiet title of school property.  Trial court held that fee simple subject to condition subsequent couldn’t be sold; son had possibility of reverter.  Reversed and remanded on appeal. 

Holding:  Language indicates fee simple determinable (only to be used, then to automatically revert).  Question of fact as to whether son legally passed land to P’s AND whether storage is a school use.   

· By statute, neither type of defeasible fee can be transferred by will or inter vivos.

· Not alienable, only inheritable (Not majority position in all states)

· If fee simple determinable, then Harry owned property when fee simple terminated because school stopped using it as school, and he could have conveyed his fee simple interest to Ps.  

· If fee simple subject to condition subsequent, son had not asserted right of entry and couldn’t convey interest to Ps.

· This agreement didn’t use traditional words, it’s ambiguous  

· Would have been easy if it said “so long as”, “while,” “until” for determinable or “upon condition that”, “provided that” for conditional
· But, language of will provided for reverter, which means it’s determinable.  

Each possessory estate (fee simple, life estate, term of years) can be made:

· Determinable = possibility of reverter, durational language
· Subject to condition subsequent = right of entry, conditional language
· Subject to executory limitation = executory interest (to A until X, then to B)

· Executory interest takes over automatically, regardless of the language used.

· Executory interest is given at same time that possessory interest.

Most jurisdictions have preference for fee simple subject to condition subsequent.
· More effective use of land, Perhaps better evidentiary record…have to claim right

· Theoretically, grantor could claim right in 100 yrs; possessor couldn’t use adverse possession.  

· BUT laches forces clock to start ticking when condition occurs.

· Clock starts ticking automatically for fee simple determinable


Mountain Brow Lodge, Independent Order of Odd Fellows v. Toscano, 257 Cal. App. 2d 22, (1968) 

· Toscano’s deeded property to Odd Fellows “restricted for use and benefit of party only; if failed to be used by party to revert to grantor.”  Forfeiture restraint.  Odd fellows sued to quiet title claiming unreasonable restraint on alienation.  Trial court ruled for Toscanos.   App Ct affirmed.   

Holding:  Construing clause in light of circumstances, intent of party was to restrict land for use as lodge and other purposes.  This created valid fee simple subject to a condition subsequent (as long as we delete the clause restricting sale). 
· Obviously, clause restricting sale is void, but that doesn’t void the clause restricting use.  

· Conditions restricting use, even if they hamper or impede alienation, have been upheld.  

· Dissent says effect of restrict on use is restrict on sale, so it should be void (legal realism)

· Some states agree with him, if restraint materially affects marketability = void
· Restatement says absolute restraints on alienation are always void 

· Partial restraints on alienation are sometimes allowed


· Can tie up who can buy it, or how long you must keep it.

· Could sell land and then rent space back to Odd Fellows.

· Courts more willing to tolerate such restraints to encourage gifts to charities.

· If govt takes land by eminent domain, possessor gets entire value b/c future interest is too remote

Lease, Coop, & Condo

· Leaseholding estates were possessory but not “seisin,” which was retained by landlord

· No longer really necessary to distinguish seisin from possession

Common interest Communities:  Condos

· Most states have statutes outlining how these communities can run
· Owner owns unit outright (as fee simple) and co-owns common space as tenants in common
· When tenants disagree with management, what standard of review should court use?   
· Business judgment allows management to exercise discretion upon reasonable investigation in good faith with regard for best interests of community and members.

· More deferential to association than reasaonbleness standard

· burden on owner to prove lack of good faith judgment.

· If reasonableness standard, burden is on management to prove reasonable decision.

· If original regulation, or officially added to record, then business judgment

· If later regulation not added to record, then reasaonbleness

· But not all states use same approach
Cooperative Apartments:
· Corporation owns building and only 1 mortgage exists on entire building

· Each tenant is shareholder in corporation (owner)

· Each tenant has long term renewable lease in building (tenant)

· If one member doesn’t pay his share of mortgage, everyone’s liable 

· Restraints on alienation, subject to approval by other shareholders

· Courts might intervene if there is a ‘disabling” restraint on alienation

· So 12 month right of first refusal:  Board buys unit to allow sale but restrict buyer.  

· courts have upheld right to choose based on finances BUT can’t break anti-discrimination rules


Mulligan v. Panther Valley Property Owners Assn., (2001)

· Community dwelling organization passed rule prohibited certain sex offenders from living there.  Owner sued saying it was against public policy.  Court held that sex offenders are not protected by discrimination statutes and not enough in the record to tell if it was against public policy.

· Are these communities acting like mini-govts?  Many of their ordinances are unconstitutional.  

· Are courts too deferential?

Makeever v. Lyle, 609 P.2d 1084 (Ariz. App. 1980).

· Lyle bought single story apartment in Condo community.  Prior to purchase, he told community he wanted to build second story and a basement.  Final approval by board fell through so he got separate approval from majority of owners.  Holdouts sued seeking declaratory and injunctive relief.  Lyle won at trial.  Reversed on appeal.

Holding:  Nothing in bylaws to indicate that majority of owners can allow another owner to appropriate common space.  Taking another’s property for private use must be clearly allowed by bylaws.  

· AZ statute requires that rules govern management of common space.

· Nothing in bylaws allows majority vote to convey common space to private use.  

· Under business judgment review, just require good faith, easy to pass
· Under reasonableness test, harder to pass (court used this test)
· Was decision in interest of community?
· Not reasonable for majority to take land away from resident.
· Often applied to rules that are developed AFTER you buy.
Future Interests: Reversions & Remainders

· Future interests are legal rights, they’re more than the hope of inheriting.
Interests retained by grantor:

· Possibility of reverter (retained by grantor when fee simple determinable is conveyed)

· Right of entry (retained by grantor when fee simple subject to condition subsequent)

· Reversion (retained by grantor at end of life estate or term of years)

Interests created in transferee: (remainders at end of life estates or term of years, not retained by grantor)

· Vested remainder if we know at time of grant who is certain to possess upon expiration of estate.  

· Must be ascertained person, not subject to any conditions

· Can be indefeasibly vested (certain of becoming possessory)

· To A for life, then to B and his heirs

· Can be uncertain of becoming possessory but still vested

· To A for life then to B, but if B doesn’t survive A, then to C

· Vested remainder subject to divestment

· To A for life then to B’s children

· First born has vested remainder subject to partial divestment if more children are born

· Contingent remainder if it doesn’t automatically vest at termination of estate

· unascertained person OR 

· To A for life, then to heirs of B (B’s heirs aren’t ascertained until B dies)

· subject to condition precedent

· To A for life then to B if B survives A.

· Contingent remainders leave reversion to O or O’s heirs if contingencies aren’t met.

· Executory Interest if future interest takes effect only by divesting another’s interest

· To A for life, then to B, but if B does not survive A, to C and his heirs.  

· C has executory interest which becomes possessory by divesting B’s remainder

· Remainders wait politely to take possession

· Executory interests cut short or divest preceding interest.

· Where ambiguous, courts favor vested remainder

· Remainders can be sold and inherited.

Examples

· To A for life then to A’s oldest son on the day after the funeral

· O left a gap between end of life estate and A’s possession

· Reversion to O for gap, then oldest son has executory interest

· He will get fee simple by terminating Os interest on day after funeral

· To A for life, then to B and her heirs but if B does not survive A to C and his heirs.

· Vested remainder in fee simple absolute to B

· Executory interest in fee simple absolute to C (only gets it if B’s remainder is divested) 

· To A for life, then to B and her heirs if B survives A, and if B does not survive A to C and heirs.

· Only difference in these two examples is where “if” clause is located.

· B has alternate contingent remainder in fee simple absolute

· C has alternate contingent remainder in fee simple absolute

· O has reversion in this example but not the one above

· A can end life estate before ending life (forfeited for waste)

· B can’t get it b/c B has to survive A in order to get it

· If you create life estate and 2 alternative contingent remainders, must be a reversion.


Piel v. DeWitt, 351 N.E.2d 48, (Ind. App. 1976).

· Niemann died leaving life estate to wife and remainder to son.  Son died intestate, leaving 50% to mother and 50% to half sister and half brother.  Mom gave entire 80 acres to D despite only owning 50% of remainder.  After mom died, bro and sis sued D for partition.  Ps won.  

Holding:  Ds failed to show adequate notice of his adverse possession to remaindermen during life of Life Tenant, therefore statute of limitations didn’t begin until Life Tenant died, so his claim fails.  

· General rule is clock doesn’t begin until life tenant dies, but there are statutory exceptions.  

· Generally, remaindermen have no basis to sue adverse possessor during life tenancy.  

· BUT, if actual notice of adverse claim is given to remaindermen, clock might start.

· Normally life tenant doesn’t adversely possess against remaindermen

· But, mom could try to disclaim life tenancy, claim full fee simple absolute, send notice to remaindermen and then wait to try for adverse possession.

· but as soon as she disclaims life tenancy, remaindermen have fee simple

· Majority of states require actual notice, a few require actual knowledge

· Recording the sale is not enough, future possessors don’t have duty to actively look at records 

· Possessing land isn’t enough.  Remaindermen had every reason to think possessor was life tenant 

· An adverse possessor generally possesses against present possessory estate
· So if adverse possessor successful gets land from life tenant, they only get life estate
· However, if remaindermen have actual notice AND right to sue, might be able to adverse possess against future interest.
· If adverse possession begins prior to creation of life estate and remainder, adverse possessor might be  possessing entire fee simple against B and C
Future Interests: Executory Interests & Trusts

· Vested remainders can be indefeasibly divested (cannot be lost), subject to divestment (can be completely lost), subject to open and partial divestment (can be partially lost).

· Executory interest must, in order to become possessory, divest or cut short another’s interest

· Shifting executory interest cuts short another transferee’s interest

· Springing executory interest cuts short transferor’s interest.
· Fee simple subject to an executory limitation = what holder of executory interest cuts short. 

· Defeasible fees can have executory interests following them rather than possibility of reverter or right of entry if interest is created in transferee (not retained by transferor)

The Trust
· Legal title is held by trustee

· Beneficiaries have equitable interests in the trusts

· These interests correspond to legal possessory estates

i. Trust income to a for life, then principal to A’s children who survive

1. A has equitable life estate 

2. A’s children have equitable contingent remainder

· Trust differ from fee simple’s b/c some of them can be inalienable and some can be immune from creditor’s claims, etc.  Some can even be dynasty trusts.


Swanson v. Swanson, 270 Ga. 733, 513 S.E.2d 822 (1999) 

· T created 2 trusts giving life estate to wife and remainder to children.  1 son died prior to mom and left wife as heir.  Upon mom’s death, wife sued estate seeking declaratory judgment that she had 1/9 of remainder.  Wife lost at trial but won on appeal.  

Holding: son had vested remainder at time of conveyance, and it was not divested so his wife inherits. 

· T’s will gave mom life estate AND power of appointment.

· If, Mom didn’t exercise power of appointment, remainder of trust went to 9 children

· If any of those children died prior to mom’s death, their share goes to their own children.

· All 9 children had vested remainder in trust subject to condition subsequent

· 1 condition that could divest their remainder was Mom exercising power of appointment

· 2nd condition to divest remainder was dying before Mom and leaving behind children

· Neither of these divesting conditions occurred, so son passed vested remainder to heir, wife.  

· Trial court saw trusts are creating contingent remainders subject to condition precedent

· Trust 1 could be condition precedent of mom NOT appointing heir (b/c she had power to) 

· Trust 2 could be contingent remainder subject to son surviving mom.

Rule Against Perpetuities

· Rule Against Perpetuities was attempt to control contingent interests 

· No interest is good unless it MUST vest, or terminate, not later than 21 years after some life (validating life) in being at the creation of the interest.

· Test of what MIGHT happen

· Based on the time of the grant

· Applies only to contingent remainders, executory interests and class gifts

· Does not apply to vested interests or interests retained by transferor 

· Vested remainders that are indefeasible are not affected by Rule

· Vested remainders that are subject to divestment are not affected

· Vested remainders subject to open are affected

· Finding validating person:

· Must be alive at creation of interest but needn’t have interest

· Only look at lives that are causally connected with vesting or termination of the interest

· Same person need not be validating life for all interest.

· Then determine if there is any possible even that might occur that will allow interest to remain unvested or un-terminated within time limit

· Easy case:  to A for life, then to A’s child who reaches 25

· A is validating interest

· No guarantee A’s children will reach 25 within 21 years after A’s life

· Harder case:  to A for life, then to A’s children for life then to A’s grandchildren

· At time of T’s death, A has 2 children.  Last survivor can be validating person

· BUT if A has child (even though she’s 80), no guarantee that that 3rd child will die within 21 years of the death of the first two

· So the grandchildren can’t guarantee that their interest will vest within 21 years of death of B and C so their interest is invalid.  

· Class gifts = all or nothing rule

· All interests must vest or else whole class gift is void.

· For class gift to be vested, it must be closed (all members must be ascertained)

· Gifts that don’t specify certain people run into trouble with the Rule.

· Saving clause – in a trust, can insert a clause which is designed to terminate the trust and distribute the assets at the expiration of specified measuring lives plus 21 years.   

· Clause that forces the interest to vest within 21 years after the death of anyone.

· So contingency remains for a while then it’s vested to save it

Future interests retained by Transferor vs those conveyed to transferees

· Interests retained by transferor are considered vested upon creation and are not subject to Rule
· To School board with right of re-entry for O
· O retains that right, regardless of Rule
· BUT to school board with executory interest to A if school board violates condition,
· A can’t retain that right b/c it might not vest in time
· If state allows alienability of possibility of reverter, O can sell interest rather than creating an executory interest.  Just need 2 sheets of paper.  
· Or could give whole fee simple to A and then have them give the gift to the school.
Perpetuity Reform Movement

· focus on actual facts at end of life estate, not possible facts

· statutory reform designed to get rid of silly violations (woman over 65 can’t give birth)

· broaden power of courts to reform cases to avoid violation while effectuating transferor’s intent.  

· wait and see = don’t void future interests at conveyance, void them if they don’t vest in time.  

· Uniform Statutory Rule Against Perpetuities

· Version of wait and see with defined period of 90 years following creation of interest

· Must vest or terminate by then or else future interest is void.

· ½ of states have adopted the USRAP.

Perpetual Trusts - Dynasty Trusts
· Lawyers and states have gotten around Rule AND avoided estate tax

· Create trusts with successive life estates, taxed at first but not at each end of tenancy

· Old CL rule against Perpetuities would have stopped this succession.

· Can control children (all alive at your death)

· Can control grandchildren for 21 years after your children’s death.

· So Congress passed generation skipping transfer tax to close this loop hole

· CST tax is due at each generation’s death as property passes along 

· But, then Congress created $1 million dollar exemption so people make small trusts

· Restraints on alienability is not much of a problem b/c trustee has alienability power

· Charities are exempt from Rule  

Concurrent Interests: Joint and Common

· Tenants in common:

· Have separate undivided interests in the property but right to possess whole

· No survivorship rights between tenants

· Modern law tends to prefer tenants in common if deed is ambiguous

· “to A and B jointly” would be tenancy in common in most states

· A,B and C are tenants in common, if C sells to D, then A, B and D are tenants in common

· Tenancy in common is more stable than joint tenancy

· Although, judicial intervention could force sale of whole property. 

· Joint Tenancy

· Legal fiction where joint tenants are regarded as single owner

· Each owner has survivorship rights (and can’t convey it by will)

· When one T dies, deceased’s interest simply expires

· Must have these 4 unities (although most states don’t have this and Seipp doesn’t like)
· Time – each tenant must acquire or vest interest at same time

· Title – each must acquire title by same instrument or by joint adverse possession 

· Interest – each must have equal and identical interests 

· Possession – each must have right to possess whole 

· Joint tenancy is hard to create = states presume tenancy in common.

· “to A and B in joint tenancy with right of survivorship.”

· “to A and B in joint tenancy and NOT as tenants in common.”

· Joint tenant can sever tenancy by agreement or by conveying his interest to third party.

· When 3 parties are joint tenants and 1 severs by selling, other 2 still joint tenants.

· To protect survivorship, create joint life estates with contingent remainder to survivor.

· Joint life estate works like tenancy in common (could sell your share)

· BUT, can’t sell other’s contingent remainder

· If it was joint tenancy, other could sever it and frustrate your survivorship rights.

· Only 12 states still have joint tenancy. 

· Tenancy by the entirely can only be created by husband and wife

· Requires 4 unities plus marriage

· Includes right of survivorship

· BUT, neither husband nor wife can defeat right of survivorship of other by conveying interest or by seeking judicial partition unless they do it jointly.

· More durable variant of joint tenancy.

Avoidance of probate

· Joint tenancies are used to avoid costly probate (administration of will, judicial supervision)

· no land passes upon death with joint tenancy

· can’t be seized by creditors after death but can be seized during life 

· Federal estate tax doesn’t recognize legal fiction however there is marriage exemption.  
Unequal Shares

· Theoretically, you need equal shares, but courts have begun to enforce unequal joint tenancy 

· Maintain survivorship rights but if sold, courts will divide profits proportionally

Severance of Joint Tenancies


Riddle v. Harmon, 102 Cal. App. 3d 524 (1980) 

· Husband and Wife are joint tenants.  Wife secretly conveys herself her own interest to sever joint tenancy and create tenants in common.  She dies 20 days later.  Trial judge refused to enforce transfer based on clear precedent.  Reversed on appeal, new rule established.   

Holding:  Joint tenant can sever joint tenancy by conveying deed to herself without knowledge of other joint tenant.  Need not create legal fiction of strawman to serve as intermediary deed holder.

· It is right of joint tenant that he has power to extinguish joint tenancy unilaterally 

· We see no reason to stick with common law rule that was based on interests no longer relevant

· “two to transfer” notion was based on livery of seisin exchange of dirt.  

· Easy to evade rule by using strawman or setting up a trust with yourself as beneficiary.  

· Perhaps joint tenants should not be allowed to sever tenancy without notice

· If joint tenants die simultaneously, property is split in half and descends to heirs 

· If A murders B, joint tenancy is severed. – slayers rule – CL.
Joint Tenancy Bank Accounts

· True joint tenancy account = intent is to allow each access to ½ of funds and survivorship rights

· But, usually bank agreement allows either tenant to withdraw entire amount

· Payable on death accounts = often not allowed = intent is to not allow access until death

· Convenience accounts = intent is to let tenant withdraw money to pay bills.  No survivor rights

· If estate wants to challenge joint tenancy of account, high burden to show different intent. 

Concurrent Interests: Benefits and Burdens

· Concurrent owners have right to possession of whole YET cannot act to harm other tenant.  

· Concurrent owners can enter into K, otherwise judicial rules and perhaps even partition.  


Swartzbaugh v. Sampson, 54 P.2d 73 (Cal. App. 1936)

· Wife sues joint tenant husband and lessee to cancel two leases for 4 acres of their 60 acre walnut grove, on which lessee was planning on building boxing ring.  Wife had objected to the leases but husband signed them anyway.   Wife lost at trial and on appeal.  

Holding:  While act of one joint tenant without authority or consent of cotenant cannot bind or prejudicially affect rights of latter, one joint tenant can lease entire property and convey his share to lessee.  The remaining joint tenant still has rights to property.   

· Selling interest severs joint tenancy but leasing doesn’t 

· She could have severed joint tenancy but then only has tenancy in common and no survivorship 

· Joint tenants have right to possession of whole but cannot eject cotenant 

· She could have tried to “sit in” the ring and wait to be “ousted” then sue for her portion of rent

· She could argue it’s impossible to co-possess boxing ring

Accounting for Benefits, Recovering Costs

· Cotenants can take action for partition, accounting or contribution in certain situations

· Rents and profits:  if cotenant collects rents from third party for only his interest, he retains rents.  But, if he leases whole property, he has to give share to cotenants.

· cotenants can only ask for their portion if they are denied access (ousted)

· Cotenant paying more than share in taxes, mortgage has right to contribution from others

· Repairs and improvements = generally not entitled to contribution unless agreement.  

· However, cotenant who paid for improvements can keep benefits 

· If sister strikes oil, she could keep portion of profits or perhaps could argue that it’s improvement and keep whole share.

· law of waste protects co-owners as well as future interests 


Collier v. Welker, 199 N.E.2d 691 (NC App. 1973).

· In 1940s 4 siblings jointly owned farm.  2 siblings conveyed interest to Ben, so he had ¾ and sister Mary had ¼.  Mary’s ¼ interest conveyed to Ds.  Ben conveyed ¾ interest to Hobbs who thought they had entire estate.   Hobbs conveyed to P, who also thought he had entire interest.  When Ps started to build house Ds attorney objected so Ps filed suit for declaratory relief based on adverse possession of ¼ interest.  Ps won at trial, affirmed on appeal.  

Holding:  Ouster of cotenant is presumed (constructive ouster) when tenants claiming adverse possession have been in sole and undisturbed possession for 20 years when there has been no demand for rents, profits or possession.  Satisfies both notice and hostile prong of adverse possession.

· One co-tenant cannot adversely possess against another without an actual or constructive ouster
· Like Piel case (life tenant attempts to adverse possess against remaindermen).  

· Clear, positive, unequivocal act to deny co-tenants rights.  (actual ouster would work)

· Probably won’t find constructive ouster in very many jurisdictions and if you do, it would require a longer time of adverse possession before rights of owner are terminated.

· Of course, she doesn’t need your permission to possess…
Landlord Tenant Law

Residential & Commercial Leases

· Landlord tenant law used to be old property rules

· Now it is more contract law and statutory protection

· Default rules of landlord/tenant law will apply when terms are silent

Term of year = fixed term

· CL had no limit to how long, states today usually limit (50 yrs, 99 yrs, etc)

· Must be for fixed period but could terminate earlier upon happening of condition. 

· No notice of termination is necessary

· Death of tenant or landlord has no effect on term

· Landlord had reversion after your term of years

· After landlord’s death, landlord’s heirs have reversion.

· He can sell the building, sell his reversion but you still have your term of years.  

· Under old property rules, if tenant dies, term of years inherited.  (some states terminate it) 

· If you breach b/c you die, perhaps landlord has to mitigate and re-rent.  

· Theoretically, tenant can sell term unless prohibited by K but absolute restraints are void.

· Usually restraints on alienation are disabling (need permission) not absolute.  

Periodic tenancy = month to month, etc

· Fixed duration that automatically continues until notice by either party

· CL required 6 mos notice for year to year and notice equal to length of tenancy for lesser periods Some states have enacted statutes requiring only 30 days notice, regardless of length of period.   

· usually calculated NOT from date of notice, but from first of month to first of month

· Death of landlord or tenant has no effect on duration of periodic tenancy.

Tenancy at will = indefinite, terminable on will of either party

· No fixed period, but terminable at any time

· More fragile, but statutes usually require at least 30 days notice (not calendar month)

· This power to terminate can also be grafted into other tenancies

· Ex:  to L for 10 years or until L terminates it = term of years determinable

· Death of one of the parties usually terminates it

Lease

· Lease should provide for exclusive possession for tenant
· If lease says (landlord may enter at any time), it’s a license (permission) 
· Landlord tenant law only applies if it’s a lease.  

· Statute of Frauds: lease for less than 1 year can be oral.  If oral, courts interpret periodic tenancy.  


Garner v. Gerrish, 473 N.E.2d 223 (NY 1984) 

· Donovan leased house to Gerrish for $100/month for duration of “term of quiet enjoyment” and gave Gerrish express right to terminate.  Donovan died 4 years later and executor sued to evict Gerrish.  Executor won at trial, reversed by Ct of Appeals.   

Holding:  to do justice to intent of parties (K rules), we find life tenancy terminable at will of the tenant.  

· Executor argued that it was a tenancy at will which terminated upon death of landlord.  

· Gerrish argued that he had tenancy for life with right to surrender possession during his lifetime.

· Old CL rule said if 1 party can terminate tenancy at will, so can other.    

· But old livery of seisn rule is no longer relevant, no reason to limit parties’ freedom to K 

· This is not indeterminate term, we know what event will end it, just don’t know how long.

· If K only allowed landlord right to terminate, most states would construe it to be tenancy at will
· Did court create a new interest?  Life tenancy?
· If we call this a lease (instead of a life estate) then landlord/tenant rules apply. 
· Courts vary, some will enforce intent of parties, others will stick to rigid categories.
Tenants Who Hold Over or Default 

· tenancy at sufferance = when tenant remains in possession after termination of tenancy.


Crechale & Polles, Inc. v. Smith, 295 So. 2d 275 (Miss. 1974)


· At end of 5 year lease, tenants tried to negotiate month to month tenancy.  Landlord refused and told tenant to vacate at end of term.  Instead, tenant sent check for next month which landlord cashed.  Next check sent said “last month” and landlord didn’t cash.  Tenant vacated but landlord told tenant he was treating him like a holdover with a year lease.   Landlord sued, lost on appeal.

Holding:  once landlord elects to treat tenant as trespasser by refusing to extend lease but fails to eject tenant and accepts rent, he agrees to extension of lease on month to month basis.  Periodic tenancy.

· Generally, landlords can choose how to treat tenants at sufferance:   

· holdover (continued tenancy) – renewed lease (but can’t go longer than 1 year)

· trespasser (evict) – you’re on my property with no right to possess

· Effect of accepting check was extension for period reflected in check, unless otherwise indicated.  

· Courts commonly assume that parties have “fallen into” periodic tenancy.  

· Majority of courts create periodic tenancy computed by how often pay rent (monthly)
· Minority of courts allow it to be length of old lease NOT to exceed 1 year.
· Some states have statutes that dictate length of holdover or tenancy at will
· Some states allow landlord to demand double rent
· Can parties waive holdover rules by contracting around them?  Generally yes.

Berg v. Wiley, 264 N.W.2d 145 (Minn. 1978) 

· Berg subletted space in Wiley’s building with his approval.  Dispute arose over Berg’s renovations that Wiley didn’t approve of.  Wiley sent a letter saying finish renovations or else I’ll retake possession.  2 weeks later, Wiley changed locks at lawyer’s advice.  Berg sued for breach of K and wrongful eviction.  Jury verdict for Berg, affirmed on appeal.  

Holding: Only lawful means to dispossess of a defaulting tenant is by resort to judicial process.

· CL typically allows self-help repossession if 

· Landlord is legally entitled to possession (after tenant breaches)

· Landlord uses peaceable means of re-entry

· But modern doctrine usually finds that no re-entry can be peaceable b/c of potential for violence

· We discourage landlords from taking law into own hands 

· Summary procedure makes for a speedier judicial remedy

· Court says it takes 3-10 days, but it’s usually about 6 months

· We even impose treble damages for forcible evictions, to further discourage self-help.

· Unclear if you could force out an adverse possessor, fewer rights but still concern over violence. 

· Prohibition on self-help is not majority view but it’s well accepted.

· protection against self help often not waivable b/c concern over collateral damage
· Without forfeiture clause, can landlord use self-help upon breach? – 

· Landlord must give notice and opportunity to redress

· Only then MAY he use self help (if jurisdiction allows it).

· At CL, no b/c of property, possessory interest

· Today, forfeiture clause is probably not necessary.

· What if landlord efficiently breaches to rent to better tenant?  We still need property protection

Abandonment, Waste, and Destruction (Tenant’s duties, Landlord’s rights)


Sommer v. Kridel, 378 A.2d 767 (N.J. 1977) 

· Tenant signed 2 year lease but prior to occupying, asked to be let off lease.  Landlord never responded, refused to rent vacated apartment to third party and didn’t attempt to re-let apartment. Landlord sued for back rent.  Tenant won at trial and on appeal b/c landlord failed to mitigate.

Holding:  Despite old CL property rules, residential landlord has duty to mitigate after tenant defaults. 

· Tenant says landlord agreed to surrender when he failed to respond to demand to be let off lease. 

· If landlord accepted surrender then lease would be terminated.

· Court says no acceptance by silence in this case, no pre-existing connection

· Surrender could be seen as new K.  Analyze like Statute of Frauds?
· Old property law required no mitigation b/c renting was seen as holding a possessory interest.

· Landlord must treat this vacancy as part of the entire stock of vacant apartments

· Doesn’t need to place this at top of list

· But also can’t discourage people from renting.

· Landlord carries burden of proof that he used reasonable efforts to mitigate

· Majority of courts place burden on tenant to prove unreasonable efforts
Surrender 

· If landlord accepts abandonment, surrender terminates lease.  Tenant only liable for back rent. 

· Finding anther tenant doesn’t let original tenant off hook unless L accepts surrender.  

· If replacement tenant breaches, original tenant might be liable for lease

· If that is true, original tenant should also keep surplus

· Landlords have option of keeping old lease with new tenant OR starting new lease.

· Restatement and some states do not require duty to mitigate, or have diff rules for res or comm.

· Parties could probably waive duty to mitigate (by requiring advance rent upon default)

· Courts are split about how to calculate damages if landlord ignores his duty to mitigate

· Some claim that terminates lease and there are no damages

· Some calculate damages based on what could have been avoided had he mitigated.

Landlord’s Remedies and Security Devices

· Forfeiture clause, certain breaches result in forfeiture of entire lease

· Security deposits have been limited by statute, ex:  $ put in escrow account.

· Also, “advance rent” clauses require you to pay all remaining rent upon breach

· Most states have upheld these clauses.

Tenant’s Duties 

· CL duty to not commit waste based on possessory interests

· If tenant commits voluntary waste, even if landlord has K duty to repair, tenant is liable.

· If tenant commits permissive waste, fails to keep up property, landlord probably liable 

· Implied warranty of habitability negates residential tenant’s duty to repair

· Regardless of who has duty to repair, must tenant continue to pay rent after fire?

· CL said yes, tenant has interest in soil

· Modern law tends to say no, tenants don’t have interest in soil, just structure

Constructive Eviction and Habitability (Tenant’s Rights, Landlord’s duties)


Reste Realty Corp. v. Cooper, 251 A.2d 268 (NJ 1969)

· Tenant signed 5 year lease for basement commercial space.  Basement flooded frequently b/c of driveway runoff.  T complained to P’s agent who cleaned up water and repaired driveway but flooding got worse.  Ls stopped responding to complaints so T sent notice of intent to vacate, which she did.  Year later, Ls sued to recover rent due through end of vacated lease.  (no duty to mitigate commercial property).  Trial court found for T because constructive eviction.  

Holding:  Ls failure to remedy rendered premises substantially unsuitable for purpose for which they were leased and seriously interfered with beneficial enjoyment of premises.  Constructive eviction.

· Landlord owed express duty of quiet enjoyment AND substantially breached it.   

· Examples of substantial breach are offensive odors, danger to health, 

· Failing to exercise legal power to kick out another tenant 

· If your lease prohibits loud noise, others do too, landlord could kick them out.

· Right to control noise becomes duty to control, and breach of quiet enjoyment.

· Independent covenants:  Landlord’s and Tenant’s duties are independent of each other.  One breach does not relieve other from his duties….Property Principle
· At CL, landlord breach (other than ouster) did not relieve duty to pay rent

· Dependent covenants: One party’s failure to live up to his end of bargain is failure of consideration which terminates agreement. 

· Landlord’s duties expanded, Ts relieved of duty to pay rent when breach

· Some states imply covenant of quiet enjoyment in all Ks, some require express

· Originally, breaching quiet enjoyment was when you were thrown out.

· But it’s been extended to apply to unsuitable land

· Covenant of quiet enjoyment not really “waivable” b/c to waive it would be to cancel lease

· Can’t waive your possessory right to property, can’t consent to ouster

· After breach of quiet enjoyment, T could choose to stay and sue for damages

Note on the Illegal Lease.

· Brown v. Southall Realty Co. (1968) court found that no rent was due under lease b/c lease was illegal.  It had been formed when L knew of major housing code violations.  

· This allows T to stay without paying rent.  He could wait to be evicted but landlord won’t be able to get much in back rent b/c it was an illegal lease.  Didn’t work well as legal theory.

The Implied Warranty of Habitability


Hilder v. St. Peter, 478 A.2d 202 (VT 1984) 

· Grandma and 3 kids and 1 grandkid move into slum apartment under oral periodic tenancy.   Immediately things start to break and landlord ignored complaints.  Eventually, sewage bursts and house is uninhabitable.  Tenant paid all rent then sued for damages. Tenant won and was reimbursed all rent AND got compensatory damages.   

Holding:  Implied warranty of habitability exists in any rental of residence, whether oral or written lease, and landlord will deliver unit that is safe, clean and fit for human habitation.  Cannot be waived (in VT)

· Housing codes are relevant evidence of habitability but not conclusive

· Courts should inquire whether defect has impact on safety or health of tenant

· Means more than just avoiding slum conditions

· Might be breached by loud noise

· Might be breached by lack of air condition in south

· T must notify landlord of deficiency and allow reasonable time for remedy prior to suing.  

· T can sue for damages, need not vacate under “constructive eviction.”

· T can stop payment or pay and then sue for back payment

· Withholding rent is risky b/c L could also try to evict you AND get damages

· Could pay rent into escrow (legal custody) while suit pending

· Damages could be expectation (value as warranted minus value as is)

· Or value of lease minus value as is (but easy for landlord to avoid damages by just charging next to nothing for slum) 

· Or percent diminution:  value of lease times value lost divided by warranted value 

· 50 * 550/600 = 45

· Damages could be deduction of repair value, rescission or reformation of lease

· Doesn’t apply to commercial tenancies, have to rely on constructive eviction defense.

· Only applies to breaches affecting health (conditions of premises, not possession)

· Breach of quiet enjoyment is more about possession

· might holdover T prevents new T from possessing 

· but won’t protect against breaches that don’t interfere with possession

· Implied warranty of habitability is usually not waivable

· landlord self-help was NOT waieable b/c fear of collateral damage

· Implied warranty of habitability is also not waiveable b/c of collateral damage (kids)

· Most other default rules (duty to mitigate, for example) are waiveable.

Critics of Implied Warranty of Habitability 




Chicago Board of Realtors, Inc. v. City of Chicago, 819 F.2d 732 (7th Cir. 1987) 

· P’s file suit to challenge a constitutionality of new landlord- tenant law that expanded tenant rights and constrained landlord freedom to make certain Ks.  Landlord’s lost out of deference to legislative branch but Posner and Easterbrook thought law was unwise.  

Dictum Legislation won’t help tenants, b/c it will decrease housing supply of rentals (b/c people will buy) which will raise rental prices and push out poor.  

· Rational choice theory of legislatures as being selfish, promoting own interest. 

· Rent control, warranty of habitability regs don’t work (so economists say)

Selecting Tenants, Retaliatory Eviction

Fair Housing Act, 42 U.S.C. §§ 3601 et seq. (1988) 

· Originally passed in 1968.  Handicap and family status added in 1988

· Cannot refuse to sell or rent based on race, color, religion, sex, familial status or national origin - 

· Can’t discriminate using terms or services of sale or lease 

· Can’t print any notice, statement or advertisement that indicates preference based on …

· Advertisement is conceived to be a separate wrong to society

· Courts use a “reasonable reader” test to determine if the ad does indicate a preference.

· Can’t tell someone that an available unit is not available because of….

· Can’t try to get someone else to sell based on prospective entry into neighborhood of

· Can’t do any of the above to handicap people 

· Discrimination includes failure to make reasonable accommodation

· Exemptions:

· Any single family house sold or rented 

· as long as owner owns no more than 3 houses at same time

· if owner wasn’t previous resident, exemption only for 1 sale every 24 months 

· exemption only if you don’t use agent/lawyer 

· Rooms or units in small dwellings occupied by owner - Mrs. Murphy exception

· Prohibiting of discriminatory advertising DOES apply to these exceptions.

· Civil Rights Act § 1982 only refers to race and wasn’t really enforced until 1960s 

· Contains none of the exemptions 

· PF case if discriminatory effect, then D can show legit motive, then back to P to show pretext.   

· Disparate treatment (didn’t get apartment but it remains open or is rented to “white”)

· You’re aloud to “test” a landlord (send in a white person after black person rejected)  

· Family status:  can limit number of occupants but can’t determine make up (ex:  only 2 kids)  

· Unmarried couples are not protected, you can discriminate that way 

· Sexual orientation is not protected

· Sexual harassment is sex discrimination, covered by statute

· Should be exception for advertising ban against gender for roommates….

· Constitutional right to intimate association?  Sharing a bathroom?

· But why is that limited to gender?
· Handicap means physical or mental impairment of major life activity

· Does not include illegal drug use but might include addictions and diseases.

· Some state and local legislation had broader reach (sexual orientation, marital status, age, veterans, students, profession)

· Fee shifting for FHA and §1982 suits

Note on Retaliatory Eviction.

· Most jurisdictions forbid retaliatory action by landlords after tenant has asserted rights

· rebuttable presumption of retaliation if lease is terminated within certain time 

· Some place burden of proof on tenant

· Is this waivable?  Any collateral damage?

Assignments and Subleases


Ernst v. Conditt, 390 S.W.2d 703 (Tenn. App. 1964) 

· T rents property for 1 year and builds Go-cart track.  Lease requires approval of sublettors and removal of improvements at end of lease.  T sells business to Conditt and parties amend lease to allow Conditt to sublet from T.  Conditt agrees to perform all conditions of lease.  Conditt only pays rent for a few months but remains on property.  L sues but Conditt claims he’s only liable to T.  Conditt lost b/c it was found to be assignment.  

Holding:  Intent of parties and circumstances show that it was assignment of entire term and Conditt is liable to L despite express clause retaining Ts liability.

· If transfer is sublease, no privity between Conditt and L
· Original tenant is in privity of estate (can bring actions based on land) AND privity of contract (can bring actions based on contract) with landlord
· Original tenant is in privity of estate AND privity of contract with second tenant
· BUT, second tenant and landlord have no privity between each other.
· But, if transfer is assignment, there is privity between the two
· Landlord is in privity of contract with original tenant
· Original tenant is in privity of contract with new tenant
· Landlord is in privity of estate with new tenant
· So landlord can sue second tenant based on the estate (not assignment contract)
· Common law looked just at the facts not intent to determine what it was.
· Sublease is for less than entire term (T keeps reversion, doesn’t assign full interest)
· Assignment is for entire remaining term
· Modern tradition looks at intent of parties.  K rule

· Original T always retains liability, so clause holding T liable was redundant 
· D had possession for whole term and paid rent directly to L so assignment
· Additionally, there was express clause in assignment K in which Conditt promised to perform K duties so L could have sued as third party beneficiary even if it had been sub-lease.  
Examples

· L can effectively evict a sub-tenant, even if there is no privity between them.
· If tenant defaults, landlord evicts first T which terminates second Ts rights
· L can sue original tenant for back rent
· In an assignment, L can sue either tenant for rent, has privity with both parties
· For original tenant to get out of liability, he’d have agree to surrender
· Sign new contractual agreement to end existing contractual liability
· Assignment doesn’t absolve old tenant of liability.
· Of course, if L sues T, then T will sue T1
· Subrogation – passing along liability you owe
· Always privity of contract between first T and landlord
· Always privity of K between first T and other Ts

Kendall v. Ernest Pestana, Inc., 709 P.2d 837 (Cal. 1985) 

· City of San Jose leased hangar space to Ts who assigned interest to Pestana who leased to Bixlers.  Any assignment by Bixler required approval.  Bixler ran business for 11 years then tried to sell to Kendall but Pestana’s wouldn’t approve of sub-let.  Buyers sued Pestana for declaratory and injunctive relief.  Trial court dismissed complaint.  Sup Ct reinstated. 

Holding:  Policy against restraints on alienation and duty of good faith support adoption of rule where a commercial lease provides for assignment only with consent of lessor, such consent may be withheld only where lessor has a commercially reasonable objection to the assignee or the proposed use

· CL is hostile to restraints on alienation that are forfeiture clauses (as here)

· However, majority of courts still allow such arbitrary restraints

· Courts temper harshness of this by using waiver law to find way around K

· Ls reversion interest is protected even if we require reasonable grounds for refusing assignee

· Reasonableness rule is waivable, parties can contract around it

· Also, original lessee is still liable after assignment, further protecting landlord

· Reasonableness determined by factors such as financial responsibility of assignee, suitability of use of property, legality of use, need for alteration of premises, nature of occupancy, etc

· Unreasonable reasons are personal taste, convenience, sensibility, 

· Some jurisdictions don’t impose reasonableness requirement but do impose duty to mitigate 

· So either be reasonable or mitigate and find your own sub-tenant

Servitudes - Easements

· Method of controlling conflicting land uses

· Servitudes are mostly private arrangements in light of market forces

· Affirmative easement (right to enter land)

· Negative easement (restriction on what another can do to land)

· Real covenant (promissory agreement  to successor’s land – damages)

· Equitable servitude (promissory agreement to successor’s land – injunction)

· Easements are rights to use another’s land

· Covenants are contracts/promises to use another’s land

Creating Easements

· Statute of Frauds says only legitimate way to create easement is express written grant

· Exceptions to this are

· By prescription

· By estoppel

· Implied from prior existing use

· Implied from necessity

· Easement Appurtenant – easement benefited land owner’s use of dominant land

· Easement in gross –easement benefited land owner personally, not connected to land

· Presumption is to find easement appurtenant
· Ex: easement for cattle to drink at pond appears to benefit owner but ct found appurtenant. 

· Dominant tenement v. servient tenement
· There is always servient tenement

· There is only dominant tenement when easement is appurtenant

· Easements appurtenant transfer with the land

· Easements in gross don’t always

· Easement can have duration comparable to any of the possessory estates

Licenses:

· License is oral or written permission to do some act that otherwise would be trespass

· License is revocable, easement is not

· However, sometimes license can’t be revoked under rules of estoppel/reliance


Holbrook v. Taylor, 532 S.W.2d 763 (Ky. 1976)

· Holbrooks have road running to Taylor’s land.  Road used with permission of Holbrooks and Taylors improved road.  Parties tried to get agreement in writing about road but things soured.  Holbrooks blocked road and Taylor’s sued for injunctive and declaratory relief.  Taylors win.   

Holding:  Taylors spent money and had permission to use roadway and did use road which created license that Holbrooks are “estopped” from revoking.  Easement by estoppel

· Easement by prescription = dominant tenement uses easement in adverse possession manner.  

· Here no easement by prescription, there was some permission given 

· Easement by estoppel = When T expends $ on faith of license, it is irrevocable b/c of estoppel

· May not even require affirmative consent to use land, might just be silent acquiescence.  

· H represents to T access and T reasonably relies to his detriment on representation
· Courts are split on this approach; promotes reliance but creates insecurity in title.  

· Scope and duration of easement based on circumstances

· When reliance terminates, easement terminates 

· When court creates easement by estoppel, should it give damages?

· Property gives no damages (but injunction could be bought)

· Liability rules might call for damages.  

Van Sandt v. Royster, 148 Kan. 495, 83 P.2d 698 (1938)

· Bailey’s owned 3 lots in 1903 when lateral sewer was built across all 3 lots.  B sold western lots to parties who knew of sewer line and built houses and connected them to sewer.  Deeds didn’t mention easement.  When P acquired land, he didn’t know of sewer until his basement flooded with sewage.  Neighbors wouldn’t stop using sewer line so he sued for injunction.  P lost.

Holding: Easement by implication created when B sold originally b/c buyer knew of prior existing use and easement was necessary to enjoyment of property.  P has constructive notice of the sewer.   

· Generally, buyer without notice takes land unencumbered by oral, implied, prescribed easement.  

· However, constructive notice here AND easement necessary for reasonable use of property

· Implied easement created when lot divided b/c apparent, continuous and necessary use.

· Implied from prior existing use

· Implied contract, based on intent of parties – should be waivable.
· Some courts require express easement when easement is in favor of GRANTOR

· But other courts protect buyers by only implying easements when strict necessity.

· Implied reservation often requires strict necessity (seller keeps easement)

· Implied grant often requires only reasonable necessity (buyer gets easement)

· Restatement considers factors:

· Terms of conveyance, Extent of necessity, Reciprocal benefits, Extent to which manner of prior use was known (actual or constructive knowledge)

· we infer parties intended to convey easement b/c necessary to usefulness of land. 

· This is legitimate easement, they have entitlement, not just license.  

· Only if tenements rejoin does easement disappear (but in can reappear if divided)

· 2 kinds of implied easements
· implied on basis of apparent and continuous use of land that existed when tract divided
· infer that easement was intended, but inference can be rebutted
· necessity can be a factor to indicate intention of parties
· implied b/c easement is necessary to enjoyment of land and necessity arose when dominant parcel was severed from servient parcel.

Othen v. Rosier, 226 S.W.2d 622 (Tex. 1950)

· Hill owned large tract and conveyed some land to Ds then to Ps.  Ps property needed access to roads so he started using dirt path through Ds land.  Ds maintained road and at one point road became impassible for Ps due to Ds maintenance.  Ps sued for injunction.  Trial court found easement of necessity reversed on appeal.   

Holding:  No implied easement by necessity b/c no evidence road was necessity when land was severed.  No evidence of adverse easement by prescription.  P was licensee and D is entitled to revoke license.  

· In order to find implied easement by necessity, road must be only way out of landlocked parcel 

· Must show unity of ownership of dominant and servient estates at time easement arose

· Must show necessity existed at time of severance of 2 estates.

· Burden on party claiming easement to produce evidence. 

· To negate easement by prescription, permission can be implied.  
· Courts are split over whether necessity is strict or reasonable (no road or no reasonable road?)

· Easement by necessity endures only so long as it is necessary then terminates.  

· Some states allow easements by “condemnation” where servient estate gets damages 

· Condemnation proceedings are “takings,” Owner compensated based on court damages.   

Easements by Prescription (adverse possession for easements)
· “fiction of the lost grant” was basis for easement by prescription

· Presumed that grant had been given and lost if use had been uninterrupted for 20 years

· Lost grant rationale creates problem with hostility prong.
· So distinguish between acquiescence and permission
· Prescription requires use that is open and notorious, continuous, adverse and under claim of right

· No exclusivity requirement, just have to use land on your own, not dependent on another

· Public use can create easement or “implied dedication,” owner dedicates land to public.   

· Beach access

· Difficult to get prescriptive easement b/c permission presumed 

· Courts try to get around this, as do legislatures.


Warsaw v. Chicago Metallic Ceilings, Inc., 676 P.2d 584 (Cal. 1984).

· P had large commercial building on lot and no room for delivery trucks to turn around, so they used Ds land for 5 years.  Tried to agree with D to create real easement but negotiations fell through.  D blocked access and Ps filed for injunctive and declaratory relief.  While suit pending, Ds built on disputed area.  Trial court found prescriptive easement and ordered D to remove interference.  Affirmed on appeal but court split on whether D should get damages.  

Holding:  Trial court was correct to find easement by prescription and this court has no power to impose damages on P for his easement.  Legislature can change rules if they want.  

· To establish easement by prescription, open and notorious, continuous, adverse, definite path.

· Court is pretty generous in interpreting continuous use over whole range of property

· Usually, easement by prescription requires fixed and definite path

· Burden of proving permissive use is on D

· Continuous use without interference is presumptive evidence of lack of permission

· Acquiescence?  Not blocked but no evidence of permission?
· It was within court’s discretion to order removal of completed structure

· True, court might not order removal of structure if to do so would be wasteful

· Mistaken improvers can often keep property

· BUT, here, D built knowing that the land was being challenged by P

· mistaken improver doctrine still considers good faith/bad faith question

· Finally, D is not entitled to any monetary relief 

· Purpose of prescription protects VALID possession.   

· This is not about rewards and punishments, it’s about property law

· Seipp’s view: adverse possessor recognizes that possessor has right to property

· He’s won, property is relative, owner sat on rights and statute of limitations ran out.

Dissent

· We reward trespassers for reasons that no longer make sense (use vs disuse, missing records)

· Adverse possession does not discourage litigation or keep the peace, it does the opposite

· Which view (compensation or no compensation) reduces litigation?

· Every AP case would have to go to court to determine amount of damages. 

· Tension between CL and equity, property and liability

Scope of Easements




Brown v. Voss, 715 P.2d 514 (Wash 1986)

· In 1952, easement expressly created between previous owners of lot A and lot B.  Ps bought lot B (dominant tenement) and lot C (connected to B) and planned to merge lots and build 1 house.  Ds obstructed road and Ps sued for injunctive and declaratory relief.  Ps won at trial, reversed on appeal BUT no injunction granted for D.  

Holding:  While use of easement to access lot C IS misuse of easement, it was within discretion of trial court to deny injunction.  So no easement but D has no remedy.  
· Express easement was intended to cover specific portion of land and gave access only to plot B

· Using easement to access lot C is misuse of scope of easement.  

· Easements can not be extended to non-dominant adjacent lots.

· We don’t measure burden on D but whether P has legal right to easement.  

· However, trial judge was within his discretion to deny injunction based on lack of injury

· Doesn’t this completely invalidate purpose of forcing lawsuit?

· Injunction is fundamental to protection of property rights

· P could have tried to argue for easement by estoppel if D’s had originally given permission.
Scope of easement – must be reasonable use of easement but what’s unreasonable?

· generally confer right of way, not absolute access

· entrance for vehicles, not power lines

· old rule was easement was fixed and couldn’t change without dominant estate agreement

· some courts allow servient estate to reasonably move easement at own cost

· Prescriptive easements have narrower scope

· If you gained easement by using horses, can’t later use cars. 

· Easement appurtenants refer to every single inch of land.

· If you divide dominant land, each division still has an easement.  

Negative Easements
· CL England recognized only 4 negative easements, right to stop your neighbor from:

· Blocking your windows – window light
· Interfering with air flowing to your land in defined channel

· Removing support of your building
· Interfering with flow of water in artificial stream
· Easier to find new negative easements in US than in Britain but not automatic

· Easier to enforce them as covenants rather than easements

· However, technically equitable servitudes are NOT negative easements

· New Easements:

· Easement of view

· Solar power

Conservation and Other Novel Easements (extensions of negative easements)

· Conservation easement

· owner “donates” easement on property to conservation group to write off on taxes.   

· Group then has easement that prevents land from being developed in future.

· Uniform Environmental Covenants Act 

· Environmental covenants impose activity and use restrictions on brown fields 

· Façade preservation easement

· Donate façade of house to conservation group for tax write off and protect house

· Primary resident easement

· Donate easement to historic foundation to prevent people from using house as 2nd home 

· Unclear if this easement would be enforceable in CL.

Equitable Servitudes/Real Covenants

· Can’t tell from language of agreement what type of covenant you’re dealing with.

· They’re all contractual promises that might run with the land

· Equitable servitude means P is asking for injunction

· Real Covenant means P is asking for damages

· If 2 parties at lawsuit are original parties, these labels don’t matter at all

· But, if successor is suing, we have to determine if covenant ran with land

· Once original promisor assigns interest in covenant, no more liability for him

Real Covenants:  enforceable at Law

· Very few cases deal with real covenants b/c few people ask for damages
· b/c it’s hard to get negative easement, parties turned to K
· but had to find way to get promises to run with the land
· Real Covenants can run between successive owners IF both benefit and burden run
· Privity of Estate

· Horizontal privity – privity of estate between K parties (not recognized by most states) 
· in order for there to be privity regarding covenant, original contracting parties must have conveyed interest in conjunction with creating covenant

· ex:  both parties sell land to proxy who sells it back with covenant.  
· old view required horizontal privity for the burden AND benefit to run 

· Vertical privity – privity of estate between a conveying party and successive owner
· Vertical privity is granting land to successive owner
· Ex: adverse possessor is not in vertical privity with previous owner
· Old rule was in order for burden to run, entire estate had to be granted
· Fee simple to fee simple etc.
· Old rule allowed benefit to run if equal or lesser estate was granted.  
· Regardless of privity, no covenant will be enforced against assignee who has no notice of it.
· Restatement Third – no horizontal privity required, no vertical privity required
Examples
· A and B agree (covenant) to only build single family homes.  B sells to C who builds complex.

· A has benefit, B had burden, did burden run to C?

· In most strict of states: A cannot sue C

· No horizontal privity between A and B (no interest exchanged at promise)  

· Only vertical privity if B conveyed entire estate to C

· Successor must have notice of covenant

· Original covenant must have intent that promises would run with the land

· Also must “touch and concern” the land

· If A sells to D then B builds apartment building, does benefit run to D?

· In most strict of states: D cannot sue B

· No horizontal privity between A and B

· But vertical privity exists (equal or lesser estate is transferred from A to D)

Equitable Servitudes: enforceable in equity

· Horizontal privity is never required in equitable servitude

· Vertical privity is never required for burden to run but is required for benefit to run
· Parties must intend covenant to run

· Subsequent purchaser must have actual or constructive notice

· Covenant must touch and concern the land

· What about adverse possessors?  Could inherit burden, not benefit, but need notice?
· Courts enforce equitable servitudes b/c if they weren’t enforced, no one would make them

· Restatement Third does not distinguish between real covenants and equitable servitudes

· Most courts have merged them unless sound reason for differentiation.


Tulk v. Moxhay, 41 Eng. Rep. 1143 (Ch. 1848)

· Tulk conveyed part of Leicester Square to A with covenant not to build in square.  (Today it would be an easement of view or an easement of conservation).  A sold to Moxhay who was aware of covenant.  Moxhay tried to build but Tulk sued for injunction.  Tulk won.  

Holding:  We enforce this agreement b/c party had notice and equity demands it.

· Not a legal question of K law, we know covenants aren’t assigned

· In CL legal court, this lawsuit would have gone nowhere

· But, if we allowed A to sell to Moxhay without burden, A could get better price than Tulk got.   

· As long as Moxhay had notice, it is fair to enforce this with injunction.

Creation of Covenants – implied reciprocal negative easement

· Real covenants bound by St. of Frauds; cannot be created by estoppel, implication or prescription

· Equitable servitudes might not be bound by Statute of Frauds, might be implied in equity


Sanborn v. McLean, 206 N.W. 496 (Mich. 1925)

· D bought house on residential street and tried to build gas station.  Ps filed suit asking for an injunction.  Ps claimed Ds were bound by “reciprocal negative easement.”  Circuit court ruled for Ps and ordered structure to be torn down.  Affirmed by Sup ct.  

Holding:  Reciprocal negative easement runs with land and binds successors if it was created when common owner sold burdened lot but retained benefited lot.  Ds had constructive notice of burden.  

· Equitable servitude arises “magically” when common owner sells other lots with restrictions and assumption that remaining properties would retain same restriction.  

· If seller was able to maintain ONLY unrestricted lot, their land would be valuable.

· Majority of states recognize common scheme situations that create equitable servitudes

· Implied intent, even if title is free of restrictions

· (later lots are harder to sell, so often restriction is lifted but imposed by court)

· Court imposed constructive notice not on their title but on the whole common scheme

· Inquiry notice here is somewhat of a stretch
· Easements implied from prior existing use and necessity required common owner

· So too did this type of implied reciprocal negative easement.

· Most commentators hate rules of real covenants and equitable servitudes

· Restatement (Third) changed it all, but is that role of Restatement?

· It’s not often litigated, we don’t know what most states say about horizontal privity

Real Covenant suing for damages:

· Intent to bind successors

· Touch and concern the land

· Notice to purchaser

· Privity of estate (benefit and burden)

· Horizontal

· Vertical

Equitable Servitude suing for injunction

· Intent to bind successors

· Touch and concern the land

· Notice to purchaser

· Vertical privity on benefit side

Validity and Enforcements of Covenants




Neponsit Property Owners' Assoc. v. Emigrant Indus. Savings Bank, 15 N.E.2d 793 (NY 1938) 

· P is homeowners Assoc (assignee from real estate developer).  D owns property in community.   Each land was originally sold with covenant that all owners and successive owners had to pay yearly condo fee.  D refused to pay so P brought suit for equitable relief (foreclosure on lien).  At trial, D’s motioned for judgment on the pleadings was denied at trial and affirmed on appeal.    

Holding:  In substance, if not in form, the covenant is a restrictive covenant which touches and concerns Ds land.  And in substance, if not in form, there is privity of estate between P and D.

· Clearly parties originally intended both benefit and burden to run to successive owners.

· Clearly there is notice, each deed contains the covenant

· BUT, does this affirmative covenant to pay money “touch or concern the land?”

· TEST = does covenant in purpose and effect substantially alter legal rights flowing from ownership of land?

· In this case, burden of paying money benefits owner’s own land b/c of increased value.  
· Is there privity of estate? Case implies that you only need vertical privity on benefit side
· Association owns no land b/c town condemned the beach. 
· However, we need not see the corporation so simply
· They represent property owners who are in privity
· “piercing the corporate veil” – who really owns this corporation?
· Convenient instrument to advance common interests. – legal realism
Touch and concern

· Negative covenants are easy, they always “touch and concern”

· Courts are cautious of enforcing affirmative covenants to pay money because

· Courts are reluctant to issue orders that require judicial supervision

· Enforcement imposes large personal liability

· Affirmative obligations unlimited in time resemble feudal rent

· These days it’s pretty well settled that condo communities can charge fees

· Many criticize the touch and concern requirement as vague and unpredictable

Zamiarski v. Koziel – third party beneficiary example
·  A sells B land.  In contract B promises not to build too close to Zamiarski’s boundary

· When B’s successor tries to build, Zamiarski sues based on 3rd party beneficiary reasoning.

· Some jurisdictions, privity/standing problem no big deal b/c of third party beneficiaries doctrine 

· Might have helped condo association if court hadn’t been so lenient with privity
Restatement (Third) of Property, Servitudes § 7.11

· Eliminates touch and concern requirement and presumes all covenants are valid

· Invalidate if:

· Illegal or unconstitutional or against public policy

· Arbitrary, spiteful, 

· Unreasonably burdens, restrains alienation, restrains trade or competition

· Is unconscionable.

· Open ended covenants might become invalid

Damages

· Lawsuits for damages will be sought in affirmative covenants
· Affirmative covenants are like private taxing
· Lawsuits for injunctions will usually be sought when it’s a negative covenant
· Negative covenants are like private zoning

Termination of Servitudes


Western Land Co. v. Truskolaski, 495 P.2d 624 (Nev 1972).

· Homeowners brought action seeking injunction against developer who was building. Originally, subdivision created by common owner and each plot was restricted by covenant to single family homes.  Created implied reciprocal equitable servitude.  Ps won at trial and on appeal.  

Holding:  Restrictive covenants remain of substantial value to homeowners and change of conditions has not thwarted purpose of covenant.  

· True that the area has become more congested and commercial since covenant

· But area still used for residences and builder failed to show his plot is unsuitable for residence.  

· Zoning changes don’t compel trial courts to not enforce covenants (can still build houses)

· Violations by other homeowners were not sufficient to constitute an abandonment or waiver

· Had they opened up other super markets in subdivision, it would have been a waiver.

· Of course, post trial, Western Land bought property owners off to get out from under injunction

· If injunctions are “sold” like this, are courts right to choose injunction?


Rick v. West, 228 N.Y.S.2d 195 (1962).

· Rick subdivided land and sold one lot to West with reciprocal restriction for residential purposes.  Few lots sold so he tried to sell to hospital without covenant.  West objected and sale fell through.  Rick sought declaratory relief stating covenant no longer enforceable.  West won.  

Holding:  West entitled to legal right, despite fact that she’s only hold out.  No change in conditions.  

· Developer claims change of conditions, But in reality, it was just bad investment

· Not a question of balancing equities, she has right to rely on promise

· We enforce covenants unless they are unconscionable or oppressive

· To determine oppressiveness, consider whether there is any purpose to original covenant

· Is holdout just trying to sell injunction?  Make profit?  Protect interest? 


Pocono Springs Civic Association, Inc. v. MacKenzie, 667 A.2d 233 (PA 1995)

· Ds own vacant lot in condo association.  Can’t sell b/c lot is not suitable for on-lot sewage.  Tried to give back to condo association, who refused.  Meanwhile, condo fees due based on covenant were building up.   Ds stopped paying taxes so the county tried to sell, but it wouldn’t sell.  P sued for association fees.  Sued personally for damages b/c lien on property would give them nothing.  D’s claimed they had abandoned and were not bound by covenant.  SJ for P. 

Holding:  there is no such thing as abandonment of real property to which one holds absolute title in fee simple.  D’s intent to abandon does not relieve them of their liability for the covenant.

· Abandonment is voluntary relinquishing all right/title in property without vesting it in another

· But, can’t abandon property to which one continues to hold deed.  

· Must be a reversion (term of years, life estate, easement)

· According to PA, can’t abandon fee simple to state.  

· Land only reverts to state when there are no known successors

· What could they do to get rid of this land?

· Set up a corporation, Give title to corporation

· Then, corporation has no assets for association to come after

· Could try to argue that to enforce the covenant would be unconscionable, purpose is frustrated.

· Could argue that requiring a septic system for a house to be built amounts to “taking” by govt.

Restatement (Third)

· Covenants to pay money terminate after reasonable time

· But doesn’t terminate if you’re still receiving service

· Affirmative covenants today put all assets at risk (but property taxes don’t)


Shelley v. Kraemer, 334 U.S. 1 (1948)

· Black real estate agent bought house in racially restricted development by using white straw person then sold to Shelleys.  Neighbors sued, Shelley’s won at trial b/c judge found covenant had only been signed by 30 of 39 owners and Shelley’s lacked actual notice.  State sup ct reversed and remanded for injunction.  Sup Ct reversed and voided covenant as against 14th.

Holding:  State enforcement of racially restrictive covenant is state action subject to restriction by 14th. 

· Restrictive agreements standing alone are not unconstitutional if they are voluntarily followed.

· However, courts are state actors and court enforcement of this K is coercive state action

· Shelley’s also argued that covenant wasn’t signed by all

· Intention of original parties must have been to require everyone’s signature

· of course, there is an agreement between two houses in question
· Court could have denied enforcement based on unreasonable restrictions on alienation or changing conditions and thwarted purpose.
· Does restricting minority buyers unreasonable affect sellers?  Minority buyers?

· There was a housing shortage, perhaps it was unreasonable given the market

· Shelley v. Kraemer not followed when NAACP wanted to defend trespass charges of sit in Ds.  
· Court found NO state action violation of EP to enforce racially restrictive use of restaurant.

· These days, Fair Housing Act and Civil Rights act are used more than Constitution

· 2 people could shake hands and agree to discriminate but couldn’t write it down

· Mrs. Murphy exception would probably allow Kraemers to refuse to sell to a black buyer




Preseault v. United States, 100 F.3d 1525 (Fed. Cir. 1996)

· Ps own land over which railroad used to run.  Rails for Trails Act, ICC authorized discontinuance would transfer right of way to public trail groups.  In 1985, Vermont Railway agreed that City of Burlington would maintain abandoned tracks as public trail.  Ps sued ICC.  Ps lost claim that ICC didn’t have power but won claim that this was a taking for which they deserved compensation.  $234,000 plus interest awarded.

Holding:  Either govt acquired interest in Ps land b/c an easement still exists but using land as trail is out of scope of easement (thus terminating easement) or easement was abandoned and this is taking. 

· Railroad owned land as easement not fee simple

· VT has consistently held that taking land for such specific use creates an easement

· How do you determine if it’s an easement or adverse possession style fee simple?

· Easement looks like people share use, fee simple, use it alone?

· In this case, VT precedent was clear, not all courts are so clear

· Scope of easement was limited to use as railroad

· We determine scope based on contemplations of parties at time easement was created.

· These were created specifically to transport goods and persons via railroads

· Transporting people on paths is different purpose that parties didn’t contemplate

· We can only expand use of easement if it will serve same purpose

· Also, new use creates larger burden on Ps.

· When scope of use if violated, burdened land is relieved of easement 

· Alternatively, easements were terminated when they were abandoned 

· Railroad ceased use in 1970 and tore up tracks in 1975

· True, mere lack of regular use doesn’t terminate easement

· But, acts that show intent to relinquish easement can indicate abandonment

· When the path was built, it was taking of unencumbered land owned in fee simple by Ps

Easements can terminate and also probably covenants

· Release in writing

· Expiration (of term or…)

· Happening of predetermined event that divests it - defeasible

· If easement by necessity, necessity ends

· Change of conditions can terminate covenants but not express easements

· Merger of burdened and unburdened property

· Certainly end easements, Not sure if they end covenants

· Estoppel (burdened property has relied on assurances that easement doesn’t exist)

· Abandonment (more than non-use)

· Condemnation (takings)

· Prescription (adverse possession, preventing use of easement for time)

Nuisance

Liability for Nuisance 
· Nuisance is combination of tort and property law

· One should use one’s own property in such a way as not to injure the property of another 

· However, this is old view, economists view it differently

· Nuisance principle makes no sense

· P is as much of a nuisance to the D as D is to P

· Noxious orders are nuisance; Injunction is nuisance

· Which party should be allowed to harm the other?

· The answer seems cost/benefit balancing analysis

Morgan v. High Penn Oil Co., 77 S.E.2d 682 (N.C. 1953)

· Ps own trailer park near oil refinery which was built after they bought.  Ps sued for damages and an injunction for nauseating odors that refinery releases for a few hours each day.  Ps win.

Holding:  Oil company intentionally and unreasonably caused noxious gases and odors to escape on to the land to such a degree as to impair in a substantial manner Ps use and enjoyment of land.  

· property interest is substantially invaded which interferes with use and enjoyment of land

· If intentional invasion, liability if conduct is unreasonable under the circumstances

· Balancing test from Restatement of Torts
· Unreasonable if gravity of harm outweighs utility of actor’s conduct?

· or threshold test – liable if activities cross a certain threshold
· if burden is more than neighbor should have to bear

· looks like court imposed threshold test
· In unintentional invasion, liability if conduct is negligent, reckless or ultra hazardous
· More tolerance for unintentional nuisance

· If D was there first, D can argue that P “came to the nuisance,” but not an airtight defense.

· Private nuisance = substantial interference with reasonable/normal use etc of private land.

· Public nuisance – entire public is effected by this interest

· Nuisance per se – activity that is always presumed to be a nuisance

· Nuisance in fact – activity that is not always a nuisance but is in the circumstances

Is there a nuisance?

· Unreasonableness in intentional nuisance isn’t the same as tort style reasonableness

· Interference must be substantial = threshold test

· Restatement introduced balancing factors

· Does gravity of harm outweigh utility of actor’s conduct?

· Extent and character of harm

· Social value of Ps use

· Suitability to locality in question

· Burden on D to avoid harm

· Social value of offending action

· Suitability to locality of action

· Impracticality of D preventing harm

· Does balancing test weigh in favor of corporations?  Against injunctions?
· Nuisance cases often have/require many Ps

· Otherwise, hard to win in balancing test

· Relatively few courts use balancing test

· Generally, Ps will want threshold test, Ds will want balancing test

· Ds would argue for threshold test if their action has no utility

Fear and Loathing
· Some courts are willing to find nuisance when legit apprehension about criminal activity 

· Irrational fear won’t be recognized by court even if it affects the property value

· Some courts even find nuisance for depreciation of physical property, if founded

· There have been nuisance cases for houses of prostitution

· Illegal uses of land, always nuisance?

Light and Air
· Nuisance only refers to ordinary use of land, so lights that interfered with drive in movie were not nuisance b/c drive in movie was asking for special use

· Applied threshold test, exceptionally sensitive Ps aren’t entitled to extra protection

· Would trees that block solar panels be nuisance? Might use balancing test
Spite and Spam
· Nuisance if you do something with your property that is facially reasonable but done in spite

· Erect ugly fence to piss off neighbor

· Some academics are trying to argue that computer Spam is nuisance (or maybe even trespass)

Plain and Ugly
· Aesthetic nuisance is hard to get

· Unsightliness is not enough, but unreasonably operated or unduly offensive might be.

· If you use balancing test to defend erecting ugly fence, D won’t win b/c no utility to conduct  

· D might be able to win under threshold test

Lateral and Subjacent Support

· CL property rights included right to support
· Lateral
· Adjacent lands provide natural support to plot
· No right to support of structures
· Liability is absolute, no need for negligence to be shown
· Subjacent
· Support provided underneath land
· One might own mining rights below, one might own house above
· Should nuisance law replace these formulations?
Adverse possession and other estates
· Can D get easement by prescription to create a nuisance?  

· Courts seem divided
· Can lease holder bring suit for nuisance against their neighbors?

· Any possessor of land can be nuisance P

Nuisance vs Trespass:

· Nuisance is not SL, need harm prior to imposing liability (balancing or threshold test)

· Ex:  Sound, lights, vibration, odors, insects  

· Trespass  does impose SL (for intentional), don’t need harm, just need invasion

· Ex;  physical, tangible invasion, , water, animals escaping, people

· Intentional = intentionally stepping on another’s property, even if you think it’s own

· Need SL to bring a suit or else we couldn’t have adverse possession.

· Unintentional – negligent, reckless, ultra hazardous creates liability

· Hang glider lands on wrong plot due to your negligence

· Why should water onto land (physical trespass) be different than gas (nuisance)?

Nuisance Remedies

· To determine remedy, also use balancing test but theoretically different.



Estancias Dallas Corp. v. Schultz, 500 S.W.2d 217 (Tex. Civ. App. 1973),

· Couple sued owner of apartment complex for intentional nuisance based on noise from air conditioning unit.  Won permanent injunction and past damages.  

Holding:  Trial court did not abuse its discretion in awarding injunction b/c the injury to D and the public does not outweigh the injury to Ps.

· balance harm from injunction to D and harm to public interest against harm from nuisance to P
· if harm to public is too large, injunction will be denied

· harm to the defendant has little to do with this balance

· D is guilty of an intentional tort, his interests don’t matter much

· Balancing test for nuisance liability is harm vs. utility, for nuisance damages is harm vs. harm
· if injunction is denied, it’s b/c court is deciding Ds actions are a necessity (to public?).

· If P gets injunction, they get cease of nuisance AND they get bargaining chip

· They can sell the injunction for more than they could have gotten in damages

· Perhaps balancing test should consider this cost/benefit
Remedies

· Past damages = temporary damages

· Injunction = future

· Permanent damages = future damages

Boomer v. Atlantic Cement Co., 257 N.E.2d 870 (NY 1970), 

· Cement plant sued for injunction and damages from dirt, smoke and vibration nuisance.  Past damages issued at trial, injunction denied.   Ct of Appeals issued permanent damages. 

Holding:  NY precedent requires automatic injunction if there is any injury to P (threshold test), but in this case we will only issue injunction if D refused to pay “permanent damages.” 

· Trial court and appellate division issued no injunction based on balancing test (public utility)

· Ps side = harm to Ps AND public interest in environmental concerns

· Ds side = value of Ds operation outweighed harm to P

· BUT Ct of Appeals wants to apply NY threshold precedent, so they warp it.

· “injunction unless D paid permanent damages”

· They’re also deferring to legislation on this controversial, environmental issue

· If we were to affirm past damages, Ps would continue to bring separate actions for each injury.   

· Only way to avoid litigation is if parties settle, but no guarantee they will

· Effectively, Ps land is burdened and servient to Ds land but they’ve been compensated.

Property law requires injunctions!  

· Big problem with damages, they go with person

· P takes money and runs, but is land now burdened, company has easement to pollute?

· Some courts see pollution as continuing wrong
· Some courts see possibility of easement by prescription
When should court award permanent damages vs injunction:  Economists say:

· Transaction costs

· If few parties, issue injunction, they can figure it out

· If many parties, issue damages, transaction costs too high

· One holdout could ruin settlement and shut down plant

· Of course, these assumption are not necessarily supported by stats.
· Farnsworth complication is in cases that result in injunctions, parties DON’T bargain

· They want the injunction, they hate each other b/c of the litigation

· Economists answer by saying: Bilateral monopoly – parties are forced to negotiate only with each other, no outside influence to influence our settlement

· So in cases with very few parties, transactions costs are too high

· Economists would also say that Farnsworth should have looked at non-litigated cases 

· If rules are clear, predictable, parties can bargain and reach efficient result

Spur Industries, Inc. v. Del E. Webb Development Co., 494 P.2d 700 (Ariz 1972)

· Developer bought land in ranching land west of Phoenix.  As development grew towards feedlot, it became harder to sell.  Developer sued feedlot owner alleging public nuisance from flies and odors.  Developer won injunction but had to pay reverse damages to feed lot owner.  

Holding:  When developer has bought in agricultural or industrial area which makes injunction necessary in order to avoid lawful business that is now a nuisance, developer must pay damages.   

· To be a public nuisance, must affect rights enjoyed by citizens as a part of the public. 

· Requires considerable number of people or whole neighborhood

· There is a statute that says breeding places for flies can be public nuisances.  

· So there is a nuisance, and to determine if we need to issue injunction, we do balancing test

· In this case, harm to D is very large, AND developer came to the nuisance

· If city had naturally grown into feed lot, there wouldn’t be a coming to nuisance issue.  

· However, there is public interest reason to grant injunction 

· But Webb created situation so he must pay Spur reasonable costs of moving or closing.  

· Similar to Chicago Metallic Ceilings, winning party must pay losing party.  
· To avoid paying damages, residents could have sued

· But, then only private nuisance.  

· And, did they come to nuisance, did they have notice?

· Could they sue Del Webb, are there warranties in sale of land.

· Del Webb could have gotten the govt to sue for public nuisance

· One difference between public and private nuisance are rights affected

· Personal property rights vs public common rights

· another, big difference between public and private nuisance is who can sue

· In private nuisance, any injured party can sue

· In public nuisance, only members of public who have suffered a special injury can sue

· Some states have liberalized this requirement

· Coming to nuisance defense is only one relevant factor when determining liability or damages

· Spur developed 4th option for damages

· Abate activity through injunction

· Maintain activity but pay damages

· Maintain activity and pay no damages

· Abate activity but P pays damages/indemnifies

· 4th alternative is like paying for entitlement

	
	D’s conduct continues
	D’s conduct must stop

	Property rule

“court awards entitlement and parties can negotiate”
	No liability 

P can pay D to stop
	Injunction 

D can pay P for D to continue

	Liability rule

“court determines damages”
	D is liable but he pays permanent damages 

Court determines $ amount
	Injunction 

But, P can pay D reverse damages resulting from injunction


Nuisance Law and Environmental controls

· Would seem logical to use nuisance law to control environment, but hasn’t been that common

· Expensive, Damage is spread out so little incentive to sue, Judges poorly equipped

· Still, some class actions work

· Most regs are administrative
· Also incentive schemes becoming more popular

Zoning

· nuisance law doesn’t prevent nuisances, also doesn’t always stop them (if no injunction given)
· restrictive covenants are hard to create (often requires 1 common owner) 
· so as industry grew, zoning became new way to control land use

Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926)

· Test case about constitutionality of zoning brought by realtors.  64 acre plot in question is suitable for industry but parts of land are restricted to residential, which decreased value by ¾.  District court held zoning unconstitutional, reversed by Sup Ct.  

Holding – ordinance in its general scope and dominant features is a valid exercise of authority.  Other provisions can be dealt with as individual cases allege individual injuries.

· Scope of constitution changes with time, zoning is reasonable use of police power today.

· Nuisance law works similarly, use of land might be ok in 1 location but not in another

· So state should be able to legislate to prevent nuisances.  

· Zoning is not over-inclusive or arbitrary just b/c some benign businesses might be affected  

· Plenty of policy reasons to restrict commercial and industrial uses

· Fire, over-crowing, collapse, pollution, limited light of commercial uses

· Commercial vs residential is prevention of nuisance

· Also policy reasons to restrict apartment complexes.

· Increase traffic, no green spaces for kids to play in.  

· Apartment complexes can become nuisances (wow)

· Clearly, this is not arbitrary or unreasonable but related to public health, safety, morals.

· We are open to challenge to arbitrariness as applied, but broadly it’s fine.

· Sup ct focuses mostly on DP but today it might be treated as taking or EP.  
· This validation of zoning might have been due to class discrimination.
· Surprisingly for that time, govt reg wins over free market
· Anti regulators focus on special private interests, conspiracy of leg
· Zoning is virtually universal today
Zoning Process:  

· State constitutional police power is exercised by state legislature by zoning enabling acts

·  Standard State Zoning Enabling Act in 1922 is model in most states
· Height, number, size, use, open space, density of population, etc
· Comprehensive plan
· Local legislature creates zoning committee to come up with plan to be approved by leg.

· Building inspector enforces ordinance to letter

· Board of appeals might grant variance or special exception.

Comprehensive Plan

· Supposed to have a comprehensive plan, but courts are pretty lenient about that

· Could be b/c it has proved impossible to predict how land will be used

· But still must be reasonable and in the public interest to pass muster.

Variances, Spot Zoning, and Conditional Zoning

· Zoning agencies are admin agencies
· Often experts, subject to judicial review
· But, courts often concerned agencies will be “captured” by interested parties
· To maintain property values, impose more restrictive zoning than existing structures meet

· Down zoning – future development has to be higher value.

· Prior existing uses grandfathered in, might have to comply within certain time


Commons v. Westwood Zoning Board of Adjustment, 410 A.2d 1138 (NJ 1980).

· Owners of small lot want to sell to builder.  Land zoned for single family homes but lot is too small to meet zoning.  Neighborhood has other non-conforming plots that were grandfathered in.  Parties denied variance by zoning board.  Denial reversed by Sup. Ct.  

Holding:  Board can grant variance where exceptional and undue hardship on owner AND variance wouldn’t create substantial detriment to public nor substantially impair intent and purpose of zone plan.

· Undue hardship exists if there is no effective use that can be made of property under zoning rules

· Owner is not entitled to have most profitable use

· Self-imposed hardship (carving up land after zoning passed) will not lead to relief

· Efforts to bring land into compliance will weigh favorably on owner

· Effort to sell land to neighbors for fair price

· Effort to buy land from neighbors to create compliance

· Hardship only has to do with the land

· We don’t care if they’re poor, sick, etc.

· Ultimately, variances are “takings,” if zoning makes land useless.

· Strange that we require more than undue hardship if land is useless.  

· That’s why we could have conditional variances.

· If there is undue hardship, there must also be the “negative criteria”

· Can’t substantially impinge upon public good

· Can’t substantially impinge upon intent of ordinance

· Burden is on applicant to show he meets these criterion

· Variance could be denied contingent upon purchase for fair price by neighbors

· If they’ll buy it, no undue hardship on you, if they don’t buy it, variance isn’t big deal

· We value the land as if a house could be built; consider market value.

· Board failed to point out how variance would frustrate purpose of ordinance or hurt public

· If can met set back requirements, small size of house is not purpose of ordinance

· Aesthetic or economic effect of house can be considered but must have findings.

Issuing Variances and Judicial Review

· Courts reviewing board decisions often criticize them for not acting more like judges.

· Need to find facts, etc.  courts focus on faults in process of denial of variance

· Variances can be conditional based on use but not based on who uses land

· Variances run with the land

· Theoretically it is easier to get an area variance than a use variance’

· Illegal issuances of variances is common problem (capture)

· Some courts don’t allow use variances and you have to apply for special exception instead.

Special Exceptions

· Special exception is a provision in a zoning ordinance that anticipates that there will be necessary but problematic uses in the future

· Method that allows someone to apply for the problematic use that’s been set aside

· Gas stations, hospitals

· Then zoning board can come up with list of specific tailored conditions

· Sometimes special exceptions are called conditional uses
· Essentially it’s a discretionary devise of board (often abused)

· general welfare test:  exception granted if doesn’t interfere with welfare

· Some courts have held general welfare test is too vague, discretionary, abused

· Alternative tests try to list factors 

· Variance is administratively-authorized departure from terms of ordinance

· Way to avoid constitutional attack on ordinance as applied

State v. City of Rochester, 268 N.W.2d 885 (Minn. 1978).

· Homeowners challenged amendment to zoning ordinance that allowed for 49 unit condo building in previously zoned single and low density residences.  Across street were apartment buildings.   Homeowners sought declaratory and injunctive relief but lost at trial and on appeal.

Holding:  Rezoning was legislative act subject to rational basis review.  Given housing needs and density of area, rezoning was rationally related to health, safety welfare and not arbitrary spot zoning. 

· Ps argue that re-zoning is “quasi judicial” act subject to higher standard of review.

· Court should use same approach they do when they review variance or special use.  

· BUT, court tends to defer more to legislatures than they do to administrators.

· Reason for heightened scrutiny of special use/variance denials is legislative body is adjudicating on case by case basis
· Legislature has authority to rezone as long as rationally related to police power

· Didn’t have to follow the planning board’s recommendation to deny re-zoning   

· Other states require the city plan to change prior to any rezoning amendments, we do not

· Spot Zoning would be invalid, but Ps didn’t show that zoning is inconsistent with surrounding uses AND that re-zoning dramatically reduces existing property value.
· Court doesn’t defer to legislature in spot zoning cases (worried about capture)

· Dissent – should be heightened standard for rezoning as well as special use

Spot Zoning and Re-zoning

· Spot zoning is considered presumptively invalid in some states if

· Small parcel of land is singled out for special treatment

· It is not in public interest but only for benefit of owner

· Action is not in accord with the comprehensive plan

· Some states respond to spot zoning with special review (looking for hints at corruption)

· Treating re-zoning as quasi judicial and subject to higher review is no longer used as strategy. 

· Most courts don’t like direct vote by citizens b/c low voter turn out and effective veto.  

· some states allow them but use heightened standard of review

Contract and Conditional zoning
· conditional rezoning is when owner agrees unilaterally to use land in specified manner

· not as illegal as bribes but might be suspect

· “we’ll let you build condo if you set aside 50% of units for low income”

· contract rezoning is when there’s a bilateral agreement with owner and municipality

· this is more suspect and completely forbidden in some states

· “if you comply, THEN we’ll rezone.”

Floating zones
· define zones at time of planning but don’t define where they go

· some states have found this invalid approach b/c it looks like spot zoning

Cluster zones
· developer permitted to build in overall compliance but not complete compliance.  

· Ex:  leeway on setback provisions if planned community also has green space

Planned Unit Developments (PUD)
· mix of residential, commercial and industrial uses

· area and use variations obtained through special exceptions, floating zones, etc.

Exclusionary Zoning

· exclusionary zoning  are measures aimed to close an entire community of unwanted groups


Southern Burlington County NAACP v. Township of Mount Laurel, 336 A.2d 713 (NJ 1975)

· Mount Laurel zoning allowed only single family homes on relatively large lots.  Vacant land purposely left for “industry” to feed tax base.  PUD for some 1 bedroom apartments with restrictions on kids.  Retirement community with similar restrictions allowed.  Only moderate or low income housing had been grandfathered in.  Zoning invalid as economic discrimination. 

Holding:  every growing municipality must make possible appropriate variety of low/moderate income housing.  Must affirmatively afford such opportunity to extent of “fair share” of the regional need.  

· Ct decided based on state constitutional law

· Fed law is not as helpful considering poor are not “protected class”  

· Municipality has to protect health, safety, morals of WHOLE STATE.

· Cities are creatures of states – Dillon’s rule – exercising police power of STATE

· Presumptive violation of DP or EP if low income housing is not reasonably available.

· Burden shifts to municipality to show peculiar circumstances.  

· Tax reason is no reason to exclude entire classes of people 

· Must carry regional burden

· Ecological, environmental and industrial reasons also bogus.

· Parts of plan invalid and must be re-written but we trust town to do it, needn’t submit plan

Mt Laurel Effects

· Zoning for “wealth” doesn’t relate to health, safety, morals, etc.

· But towns get around it by zoning area or lot size and connecting to health

· Can have exclusionary effect

· Mount Laurel II clarified:

· it didn’t only refer to growing communities and poor areas exempt from fair share.

· Affirmative measures required

· Builder’s remedy – can override board’s authority

· Ultimately NJ created Council on Affordable housing 

· Backlash in NJ but more progress in some other states

· Mt Laurel shows limit on power of courts, decree didn’t change political spectrum

· Tiebout Hypothesis
· Let people segregate; efficiency b/c people in same town will want same things

· Diversity between is better than diversity within

· Waring Blender model is the opposite

· Inclusionary Zoning designed to provide certain number low income houses

· Deals = permission for special exception IF you provide low income housing etc

· A lot of govt takes place on these deals, but many of them are illegal

· Limit of govt’s ability to demand transfer of property from private to public.  
Eminent Domain

Public Use (and Just Compensation)

· Should govt have power to take?
· If property exists before govt, NO
· If govt exists before property, YES
· Govt gives you burdened piece of land
· Fee simple determinable
· Social contract, agree to forgo absolute ownership rights for benefits of govt
· Govt can act in its own “self” preservation
· Takings have always existed, but compensation was sort of American
· Perhaps we require compensation to protect market
· People will be fearful of buying if they think it will be taken without compensation
· But we could cover that with insurance (like hurricane insurance)

· Must just be fairness principal.

Kelo v. New London, 545 U.S. 469 (2005).

· New London approved development plan to revitalize waterfront area.  Private commercial and public open space planned.  Area condemned not blighted and some homeowners held out during eminent domain negotiations.  Condemnation proceedings begun and homeowners appealed to Sup. Ct.  Trial court and Sup Ct upheld plan as valid public purpose.  

Holding:  Economic development is valid public use and takings reasonably necessary

· Clearly, public can’t take property for another’s private use, to confer private benefit
· Alternatively, clearly public can take property for purely public use (roads)

· But, it’s long established that public use can mean public purpose. 

· Land needn’t be 100% open to entire public

· Otherwise, taking for military base would be unconstitutional.   

· We defer to legislature when considering what is public purpose – ends test
· Previously, court has allowed taking in blighted area of DC for economic renewal

· Previously, court allowed transferring property from owners to leasors to fix oligopoly 

· Given thoroughness of plan and our limited scope of review, we won’t carve it up piecemeal

· Rather, we think it serves a public purpose.

· Ps want us to establish bright line rule that no taking can be for economic development

· Where would we draw the line?

· Are railroads economic development?  Mines?

· We can deal with abuse of taking for economic benefit piece by piece.  

Kennedy (concurring)

· In this case it’s ok but we should impose more stringent standard when economic development is used as public purpose

· Don’t want it to be just incidental benefit or pretextual purpose

· Echos of Posner in Chicago case dictum

O’Connor (dissenting)  
· Can take for public ownership, common carriers open to public (railroads) OR public purpose
· When public purpose and economic development, should be limited to curing harms
· Can take blighted neighborhood, can cure oligopoly (market failure)

· Must be more than incidental benefit
· benefit (taxes) too incidental to public.  Disproportionate benefit to private actors.

· Otherwise, wealthy will have disproportionate power, etc

Thomas said “it’s not a public use”

· He would have overturned Hawaii and DC

· He thinks public “use” requires land to be open for entire public.

· Maybe he means govt ownership (to cover military bases)

· But that wouldn’t cover railroads, common carriers, public utilities, etc

Backlash 

· Property teachers thought this was case closed, fully settled legitimate use of eminent domain

· When should court impose more stringent review?

· If there isn’t a plan for economic development?

· If there is corruption behind agreement (Phizer benefits)

· Ends test = taking to advantage public

· Does that just result in sweeping power?

· Means test = despite public purpose, is takings necessary?

· States have passed statutes limiting their own taking power

· Oregon mandated compensation for all land use reg that decreases value (Disastrous legislation)
Just Compensation
· Market value vs personal value?

· We give market value but some argue this isn’t enough.  

· Shifting property from higher value user

· Property rules vs liability rules

· Enforced with liability rule, not property rules

· Value imposed by court, instead of people

· If courts were less deferential, govt might have to pay more for land (personal value)

Regulatory Takings: Early Cases

· Categorical rules:

· govt action that works a permanent physical occupation is always a taking

· govt action that stops a nuisance is never a taking


Hadacheck v. Sebastian, 239 U.S. 394 (1915), 

· LA spread into Hadacheck’s brick yard and ordinance passed to prohibit brick yards in 3 mile radius.  Hadacheck convicted of violating ordinance and brings habeas corpus claim.    He alleges the ordinance is a taking b/c it decreases value of his land and is arbitrary exercise of police power.  Statute upheld by US sup ct.

Holding:  Regulation is related to health, safety etc and Hadecheck hasn’t lost absolute value of his land.

· Ordinance could be seen as nuisance statute (not zoning b/c he’s not grandfathered in)

· Brick yard is nuisance in fact b/c of density of surrounding area

· No coming to nuisance defense b/c city naturally expanded.  

· City need not officially find nuisance to regulate, just must relate to health, safety, etc.  

· We find no evidence of corruption or capture.  

· Precedent suggests valid ordinance when livery stable could just be moved elsewhere  

· Precedent suggests invalid ordinance when stone quarry couldn’t be moved elsewhere

· Hadacheck can take out the clay and make bricks elsewhere

· So it’s not an absolute deprivation of his ability to use property

· Constitution doesn’t guarantee him a profit.

Tests

· Taking to prevent harm is legit without compensation

· Taking to confer benefit is illegit without compensation 

· But, baseline problem, what is harm?  What is benefit?

· Ex:  preventing disease by destroying good trees = conferring benefit 

· But destroying already diseased trees wasn’t = preventing harm


Nectow v. City of Cambridge, 277 U.S. 183 (1928).

· Man owned land in Cambridgeport.  Most was zoned commercial but part was residential which was valueless.  Trial court found ordinance not related to health, safety, etc.  Sup Ct held zoning ordinance was violation of DP and enjoined Cambridge from enforcing ordinance.

Holding: No heath, safety reason for restricting his property and value has dramatically dropped.  Illegit use of police power amounts to taking.    

· Generally, we defer to legislature on zoning issues, but it still must be related to police power

· Cambridge has given no reason why they zoned part of his land residential.  

· They perhaps they wanted houses bordering street, or blocking air, nuisance stuff, etc. 
· Clearly his value has dramatically dropped as evidence by sale that fell through after ordinance

· Could he get a variance?

· He’d have to show undue harm and that variance didn’t hurt neighborhood

· Is not a high enough return on the investment an undue harm?
· no constitutional guarantee to profit on your land,  no complete deprivation of use
Remedies

· What is proper remedy for land owner who is burdened by unconstitutional zoning regulation?

· Nectow fallacy is that only remedy is injunction against entire ordinance.

· Perhaps courts should more narrowly tailor injunction (order special exception?)

· Unconstitutional zoning could operate like takings BUT also award past damages.

Regulatory Takings: Diminution in Value


Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922)

· PA legislature passed Kohler Act which banned mining of coal in such a way as to cause subsidence of any structure.  Ps had previously signed K with coal co giving up rights to structural support of house.  But, after statute, Ps sued Ds for injunction.  Trial court held statute to be unconstitutional.  Sup Ct held statute unconstitutional.  

Holding: unconstitutional taking b/c destroys K and P rights and is too much diminution in value. 

  To determine implied limitation of police power, consider extent of diminution in value.
· If it goes too far it’s unconstitutional taking

· If we apply Hadacheck, too far must be really far (75% wasn’t too far)
· Focus on harm to individual, not govt action

· As applied, only 1 family home is affected, public interest is very limited – conferring benefit
· But, it’s not really true that only 1 home is affected, collateral damage.  

· Entire interest in coal has been destroyed (assuming severance)

· All of the part (Holmes) vs part of the whole (Brandeis)

· If regulation effects mines BUT secures an average reciprocity of advantage, it may be justified

· Ex: mining reg requires columns of coal be left between 2 mines.  Helps both companies

· It’s not a nuisance, nor is it health and safety.  Individual could be protected by notice.

· They have already signed a K BUT perhaps should not be able to waive structural rights
Brandeis (dissent)

· Kohler act is legitimate police power act, similar to nuisance law, no compensation required
· Encroachment of habitations is change in conditions that might make coal company liable
· If we can prevent nuisances, why can’t we prevent this?
· Just b/c original purpose is gone, doesn’t mean we have to compensate.
· owner of property isn’t deprived of whole estate (just portion below the surface)
· Vertical Whole = can’t divide surface, mineral and support
· But, if these slices are sellable, then they’re divisible.
· Horizontal Whole = only pillar under house is regulated, they still have rest of mine
· Leg has determined that public safety is an issue and notice is not sufficient. (not waivable)
Nuisance Law

· Nuisance law recognized a right of support

· Can’t excavate land to destroy support of your neighbors land
· Negative easement could also exist to force neighbors to support building
· But, in PA b/c estates are divisible, looks like there is no CL nuisance or easement for support.  

· Statute trumps CL and contract and requires support.  

Middle grounds tests:

· average reciprocity of advantage: “loser” is not really loser b/c simultaneously benefit by reg,

· diminution in value:  if value decreased by too much (but relative to what?)  

· conceptual severance:  diminution in value differs depending on how we define estate.

· Part of the whole vs all of the part? (Denominator problem)

· benefit or harm test:  if preventing harm = no compensation, if conferring benefit = yes

Keystone 1987 case = coal companies had to keep 50% of coal in land to protect structure.   

· Sup court upheld leg b/c company didn’t show enough diminution in value (part of whole)

· didn’t technically overrule Mahon, perhaps distinguishable b/c only 50% was left

· Also, distinguishable b/c in this case they found a public safety issue

· LEG said explicitly that its purpose was to protect public health

Regulatory Takings: Expectations in the Air


Penn Central Transportation Co. v. City of New York, 438 U.S. 104 (1978)

· Owners of Grand Central Terminal allege that Landmark Preservation law is taking without compensation.  Plans to build on top of station were rejected by board.  Sup Ct upheld law.    

Holding; Owners have not been deprived of all reasonable beneficial use of property, no taking. 

· Precedent suggests purpose of takings is to ensure 1 person doesn’t bear burden of public benefit

· Owner of building isn’t only one burdened, all owners of historic buildings are burdened

· Plus TDRs make burden slightly less.

· Of course, TDR is not market value, so doesn’t count as compensation
· Cleary, govt doesn’t have to pay for every reg that leaves economic impact 

· Sometimes no taking even when zoning affects existing use of property if use is nuisance

· But sometimes using acquisition of resources to permit public function is also a taking

· Airplanes used air space that closed down farm = taking

· But NY is not exploiting/using air space, just restricting use

· Ps argue that their “air interest” has been taken but we don’t divide property interests like that

· Owners have not been deprived of all reasonable beneficial use of property
· Govt has to leave you with something more than just title

· Perhaps helpful to consider if regulation frustrates distinct investment-backed expectations
· Court rejects that there was investment backed expectation BUT

· They did have well documented value for air space b/c they had signed a potential lease 

· Was the lease simply a scam for the purpose of litigation?
Rehnquist dissent
· This is not a nuisance reg (like Hadecheck)

· In fact, state is imposing affirmative duty on landowners

· Govt has essentially complete control over air space

· This is not like zoning, only applies to very few 

· Owners are absorbing multi-million dollar cost of this regulation

· This is taking, should be remanded to determine if TDRs are just compensation.

Applying numerous tests:

· Is this conferring public benefit or preventing public harm?

· What is the appropriate baseline?

· Owners of historic buildings can do what they want – public benefit to keep it up.

· OR, historic buildings stay the same? – public harm to tear it down

· Is this a permanent physical occupation?

· Air space is regulated but it’s not occupied

· Still privately owned, no one can intrude into that airspace

· Is there average reciprocity of advantage?

· Are we all taken the same way?  Do we all benefit the same way?

· Distinct investment backed expectations = unclear what it means

· If distinct investments are severely effected, diminution in value test might be satisfied

Regulatory Takings: Conditional Permits


Nollan v. California Coastal Commission, 483 U.S. 825 (1987)

· Nollans have house on ocean that needs to be rebuilt.  Permit is granted on condition that public gets easement across dry sand in front of the sea wall.  Nollans appeal arguing that their house will not have effect on public access so easement is a taking.  Nollans win at Sup. Ct. 

Scalia:  unless permit condition serves same governmental purpose as development ban, building restriction is not a valid regulation of land use but extortion.  There must be essential nexus. 

· Clearly if CA had asked Nollan’s to grant public easement to beach, that would be taking

· Not a taking if legitimate state interest and owner left with economically viable use of land.

· CA says state interest is protecting public’s ability to see the beach

· Assisting public in overcoming psychological barrier to using beach 

· If CA is willing to deny permit for concerns, exacting a condition to prevent concerns is nexus

· BUT, not constitutional if condition fails to further ends advanced as justification for prohibition.

· Lack of nexus between condition and original purpose of building restriction 

· This is obtaining land by extortion rather than by eminent domain

· CA’s purpose here is to avoid compensation not to protect public.  CA must pay for easement

· we’re not concerned about the permit, just the condition, it’s taking if no nexus.
Brennan (dissent)

· majority has imposed unwarranted standard of precision for state’s exercise of police power
· we’ve never required state to show a close nexus before, just rational basis
· here it’s rational for state to have concluded as it did
· With permit Nollans are left with more economically viable land than without, despite easement
· we don’t require legislature to legislate with scientific precision
· Leg could just have said that larger house increases congestion so need easement.  

Dolan v. City of Tigard, 512 U.S. 374 (1994), and notes and questions.

· Woman owned shop in commercial area and applied for permit to rebuild and expand.  Permit was approved on condition that she devote portion of her property to flood control and traffic improvements.  Woman’s variance requests were denied.  Sup Ct invalidated conditional permit.  

Holding:  To justify conditional permit, must show nexus between condition and probable harm caused by project AND required condition must be in rough proportionality to extent and impact of project. 

· Commission based its conditional permit on finding that increased pavement would require need for floodplain dedication AND increased customers would require need for bike paths

· This probably meets Nollan essential nexus test but is not proportional to her impact.

· Board could have denied permit out of traffic or flood concerns

· Board could have granted conditional permit with proportional conditions

· BUT, board can’t grant this disproportional conditional permit.

· Legitimate state interest BUT, would her project really impact it as much as condition suggests? 

· When reviewing legislative findings, need“reasonable relationship” or “rough proportionality” 

· Not enough if they are very generalized statements, no finding bike path WILL help

· Court claims they’re not asking for scientific info, but they do want stats.
· City has the burden of proof.

· Govt is gaining less than it’s giving up = it must be valid

· But if govt is gaining more than it’s giving up = invalid

Regulatory Takings: Property Rights Today

· Under Pennsylvania Coal, if reg goes too far it will be a taking

· If it deprives owner of all value, isn’t that too far

· But what if it’s a nuisance and it deprives owner of all value?

· What if owner has no ‘investment backed expectations”?

· Don’t need to find substantial govt interest, it’s given and doesn’t affect analysis
Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992)

· P buys property on SC coast line and 2 years later legislation bars him from building, effectively leaving his land “valueless.”  He sued alleging reg was a taking.  Sup Ct found taking.  

Holding:  Where state imposes reg that deprives land of all economically beneficial use, must compensate unless proscribed use was already considered a CL nuisance.  New categorical rule.

· However, there are at least two discrete categories of takings:

· it’s a taking if there is direct appropriation of property, physical invasion

· Also, it’s a taking if regulation denies all economically beneficial use of property

· SC justified reg by treating it like a nuisance (preventing harm rather than conferring benefit)  

· But this benefit/burden test has baseline problem that can be manipulated

· Only when owner should have known he might lose value by regulation based on CL or property rules can govt leave him valueless land without compensation. 

· He was limited by CL when he bought it, not by legislation.    
· When reg bans previously permissible CL use and leaves land valueless govt must pay.  

· Legislatively declared nuisances required compensation

· Historical, judge created nuisances don’t

Kennedy (concurs)

· Determination of lost value should be based on “investment backed expectations” 

Blackmun (dissent)

· I disagree that his property is valueless, he can sunbath, picnic, set up a trailer

· New categorical rule and its exception don’t work, benefit/burden test works fine

· If it’s harmful to the public, we don’t care if it loses its entire value

· Court ignores legislature in favor of judge made CL

Stevens (dissent)

· This new categorical rule is arbitrary, guy who loses 95% gets nothing, 100% gets everything

· Opinion freezes CL, freezes progress


Tahoe Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U.S. 302 (2002), 

· Tahoe Commission issued moratoriums on building while they developed preservation plan.  Property owners sued alleging temporary taking.  Sup Ct said no taking. 

Holding:  Can’t use temporal conceptual severance to find regulatory taking.

· Lucas case was about deprivation of all use, always – total, permanent loss

· here, only deprivation during 3 years.  Can’t slice up property values into times

· This is a factual, balancing inquiry, not categorical

	
	No Taking
	Taking, requires compensation

	Per Se categorical rules
	Nuisance control 

Deprivation of all economic 

Viable use if use would have been a CL nuisance. 
	Permanent physical occupation 

If no economically viable use left it property, unless it’s a CL nuisance. 

	Character of govt action, Govt purpose

Extent of diminution in value

“distinct investment backed

expectation” 

Multi-factor balancing tests


	balance if state is trying to prevent public harm –

baseline problem

Average reciprocity of Advantage – even those who Are restricted benefit

Not too far

Part of the whole – 
Denominator problem

Some reasonable beneficial

Use is left


	balance if state is trying to 

confer public benefit  - 

baseline problem

Singled out – only 1 party has burden

Regulation goes TOO far, Distinct investment backed expectation

All of the part

Conceptual severance
No reasonable beneficial use is left


