Outline – Property w/ D. Seipp – Spring 2008 – Matthew C. Berntsen

PART ONE: ADVERSE POSSESSION

The Relative Nature of Property Rights

· Property rights are tiered. If B steals from A, and C steals from B, B can sue to recover from C, and A can sue to recover from either as A has the greatest property interest. (Armory)
· Note that under Mass. Gen. Laws. (AC 2) one can adversely possess personal property.
Elements of Adverse Possession:

1. Actual (Hudak)

i. Must physically take possession of the land. Cannot think oneself into adverse possession.
ii. Starts the clock for the Adverse Possession claim.

2. Exclusive (Bell) – Must (claim ability to) exclude the public and the rightful owner.
i. Does not have to be purely exclusive, but others have to think that it’s your land. 

ii. Might be more successful to sue as a cooperative/concurrent ownership if multiple people 

3. Uninterrupted / Continuous (Howard v. Kunto)
i. Summer only occupation is sufficient if that is how most people would treat the land.
4. Open & Notorious (at least constructive notice)
i. Must be clearly evident if owner were to inspect property.

5. Hostile (Chaplin v. Sanders) – No permission
i. Usually no good faith (e.g. accidental) requirement

Tacking (Howard v. Kunto)

· Clock starts when the first adverse possessor enters land assuming privity between possessors.

· If A adversely possesses and B kicks A off of the land, A can sue to regain entry. During the time that A is off the land the clock is tolled. B does not have privity and cannot tack A’s time.
Disability
An action to recover the title to or possession of real property shall be brought within twenty-one years after the cause thereof accrued, but if a person entitled to bring such action, at the time the cause thereof accrues, is within the age of minority, of unsound mind, or imprisoned, such person, after the expiration of twenty-one years from the time of the cause of action accrues, may being such action within ten years after such disability is removed.
· Only disabilities at the time of adverse possession toll the clock.

· O is 5 in 1980. In 1990 O becomes mentally ill, and dies in 2005. H is not disabled. A has adverse possession 10 years after O’s 18th birthday, or 2003.

Government Land - You typically cannot adversely possess government land, but the government can sometimes be estopped from claiming any right to the land if the land was improved with government awareness.
PART TWO: ESTATES

	ESTATES
	EXAMPLE
	ALIENABLE? 
	REVERSION?
	TYPE
	OTHER

	Fee Simple Absolute
	To A

To A and her heirs
	YES.
	NO 
	Present freehold 
	“per stirpes” – equal shares to kids, then split to grandkids

“per capita” – all kids dead, equal shares to grandkids

	FS Determinable
	To school so long as used for school purposes.
	YES.

May be transferred or inherited but remains subject to the limitation.
	YES.

Automatically ends if specified even occurs. O has possibility of reverter.
	Present leasehold 
	Words of limitation must be used:

“so long as,” “until,” “while,” “during”

Courts prefer Subject to Condition Subsequent over Determinable where language is ambiguous. 

	FS Subject to Condition Subsequent
	To school, but if it ceases to be used for school purposes,(O has right of reentry).
	YES.

May be transferred or inherited until O can and does exercise right of reentry.
	YES.

Cuts short at O’s Election after specified condition occurs. O then has a right of reentry.
	Present leasehold
	Language gives B a fee simple and then provides that it may be cut short if condition happens: “but if, “upon condition,” “provided,” “however”.



	FS  Subject to Executory Limitation
	To school, so long as used for school purposes, else to B.

To A unless B returns alive from war, then to C.
	Same as F.S. Determinable
	NO.

Unlike F.S. determinable it goes to B (third party) instead of back to O.
	Present leasehold
	Just like FS Determinable except divests in a third party.

See “springing executory interest” and “shifting executory interest.”

	Fee Tail
Abolished except in DE, ME, MA, RI, NY.
	“To B and the heirs of his body”
“To B and B’s issue”

	Not originally.

Essentially each Fee Tail grantee has a life estate that goes to his issue.
	YES

Estate will cease whenever tenant does not have a lineal descendant to succeed him.
	Present Freehold 


	In states that have not abolished it:

(1) sell to a “straw man” to make it a fee simple (Massachusetts)

(2) Fee tail with remainder (created fee simple subject to executory limitation if A has no issue)

	Life Estate
	To A for life and then to B and his heirs.
(can also be created in a class, “A’s children for their lives”)
When ambiguous: look to circumstances and O’s probable intent.
	YES.

Can sell interest = Life estate “Per Autre Vie.” Measured by A’s life.
	MAYBE.

“To A for life, and then to B and his heirs” = NO

“To A for life.” = YES
	Present Freehold
	WASTE: Affirmative (voluntary), Permissive (involunatry), Ameliorating (increases value)

Monetary interest in a life estate = look to life expectancy tables (percentage interest rate less # of years of life expectancy).

	Term of Years
	Apartment
	YES   Assignment unless lease stipulates otherwise.
	YES

Back to O (landlord) after term of years.
	Present leasehold
	T has a duty not to commit waste.


	FUTURE INTEREST
	EXAMPLE
	ALIENABLE?
	Reversion?
	RAP?
	OTHER

	Reversion

Retained by Transferor
	Where O conveys a lesser estate than O has (ex. Life estate, term of years)
	YES. Can sell reversion which will accelerate into possession on termination of preceding estate.
	YES.
	NO
	Predominantly after life tenancy or term of years.

	Possibility of Reverter

Retained by Transferor
	Where O conveys a FS determinable.

To school so long as used for school purposes.
	NO—at common law

YES—in most modern jurisdictions
	YES
	NO
	

	Right of Entry

Retained by Transferor
	Where O conveys a FS subject to condition subsequent and retains power to cut short estate.

To school, but if it ceases to be used for school purposes,(O has right of reentry).
	NO—at common law (treated as a choice in action, not a property interest.)

YES—in some states.
	YES
	NO
	Majority of States follow common law rule that right of entry could endure indefinitely. Some states have statutory limitations on period which these interests can exist.

	REMAINDERS

Created in Transferee
	EXAMPLE
	ALIENABLE?
	Reversion?
	RAP?
	OTHER

	Indefeasibly

Vested Remainder


	To A for life, then to B.
Must be expressly granted  in ascertained person in same document as created preced-ing estate, not subject to condition precedent. 
	YES. 

Calculate remainder value using life exp-ectancy tables for A.
	NO.


	NO.
	B can sue A for waste. Indefeasibly vested = person is certain to acquire possession in future and will be en-titled to permanently retain estate

	Vested Remainder Subject to Open


	To A for life, then to B’s children.

(note—B has a child when this is created)


	YES
	NO
	YES
	Vested in a class of persons, at least one of which is qualified to take possession but more persons can later become members of the class.

	Vested Remainder Subject to Divestment
	To A for life, remainder to B and his heirs, but if B dies before A, to C and his heirs
	YES
	NO
	NO
	Can be completely divested by a condition subsequent or by an inherent limitation

	Contingent Remainder

(unascertained person)
	To A for life, then to A’s heirs
To A for life, then to the children of B
(time of conveyance B has no children)
	Not logical—whole point is we don’t know who it is.
	“heirs” = no

“B’s kids” = yes, if none
	YES
	Once person becomes ascertained (ex. child of B is born) then the interest vests.

	Contingent Remainder

(subject to condition precedent)
	To A for life, then, if B is living at A’s death, to B in fee simple.

A condition must be met before the remainder could become possessory
	NO @ common L.

YES in some modern jurisdictions
	YES. If condition precedent doesn’t occur.
	YES
	Words of limitation are included in the same clause that conveys the interest.

	Executory Interest
	Springing: “To A when she marries”
(springs directly from O)

Shifting: “To A, but if B returns from Rome, to B.” (cuts short another grantee)
	YES
	NO

But O retains during springing
	YES
	Occurs when future interest does not follow natural termination of estate:

No preceding estate; Follows a fee simple; Cuts short vested remainder


	Definitions
⁬
	Alienability – You can transfer (assign) your land to someone else.

	⁬
	Ancestors – Parents, etc.

	⁬
	Collaterals – All other kin.

	⁬
	Escheat – If no one to inherit, land reverts to the state. (pronounced S-Cheat)

	⁬
	Fee – Inheritable interest in land

	⁬
	Heir – People who inherit property. A does not have heirs until A dies.

	⁬
	Holographic Will – Will that is hand-written (e.g. self-prepared)

	⁬
	Intestate – having no will

	⁬
	Issue – Descendents. Typically males inherit down the line before women.

	⁬
	Parcenary – Equal inheritance in shares.

	⁬
	Primogeniture – System of inheritance favoring males (e.g. British Crown)

	⁬
	Remainder – After the parties described pass, goes to another party.

	⁬
	Reversion – After stated parties pass, reverts back to (estate of) the grantor.

	⁬
	Testator – One who makes a will


Possessory Estates
Fee Simple – Unrestricted ownership. Presumed form of estate.

· Cannot create new type of estate (e.g. “To H and her heirs on her father’s side” becomes “To H”)
Fee Tail – Inherited by blood. Largely unused/unenforceable. Has a reversion and/or remainder.

· “To H and the heirs of her body”

· Fee tail tenant can get fee simple by bringing common recovery suit.

Life Estate – Possession for life. Necessarily has a remainder/reversion – Usually alienable (sellable)
· “To A for life” creates a reversion in O.

· “To A for life then to B” creates a remainder in B.

· Waste – A has a duty maintain the property. If A fails to do so, the person with remainder/reversion can sue for damages.
· Affirmative waste – brought about by action of life tenant

· Permissive waste – brought about by inaction/inattention of life tenant.

Defenses to waste claim:

· Abandonment – life tenant gave up tenancy before end of life.

· Laches – requires unreasonable delay by P which causes detrimental prejudice to B. 

· Estoppel – Different from laches in that it requires that A did or said something and B acted in reasonable reliance thereon to B’s detriment.

· Courts assume full intestacy, thus “To A to live in during law school” would likely be construed as “To A” with the rest being precatory words – words that just indicate desire. 

· Estate pur autre vie – “To A for B’s life”

Defeasible Estates


Fee Simple
Absolute


Life Estate
Determinable


Term of Years
Subject to Condition Subsequent


Subject to Executory Limitation

FS Determinable v. FS Subject to Condition Subsequent v. FS Subject to Executory Limitation

· FS Determinable is like “To A so long as used for daycare …” – A’s interest ends automatically when no longer used for daycare.
· FS subject to CS is like “To A, but if no longer used for daycare …” – A’s interest ends when O sues.

· FS subject to executory limitation is the same as the others except rather than a reversion it goes to a third-party remainderman.  (See Springing and shifting executory interests)

· Courts tend to construct ambiguous language as FS subject to Condition Subsequent.
Restraints on Alienation
Three kinds of restraints on alienation

· Disabling – Don’t have power to sell – Likely void.

· Forfeiture – If you try to sell, you forfeit it.

· Promissory – You promise not to sell – Likely unenforceable.

Condominium, Cooperative and Leasehold Property

· Leasehold – usually you owe money rent, for the right to occupy the property for a term of years, months, etc. You can sell or rent (sublet) your leasehold interest, although it may be restricted by the lease. Note that usually the landlord, where there are multiple leased residences, shovels the snow.

· Condominium – You own your physical unit and a fraction of the common area (exterior walls, pool, lobby, roof, etc.). Your ‘fraction’ of the common area may be proportional to number of units, but likely it is the cubic space of your unit as compared to others. You pay for title to said space, and periodic dues for maintenance, insurance, etc.. Also can sell or rent said interest, assuming there are no restrictions in the title. Monthly dues pay to shovel snow. Usually run by a for-profit corporation that will eat cost if someone cannot pay mortgage.

· Cooperative – You own stock in a corporation that owns the whole thing, and you lease your cubic space and a fractional interest in the common area. You pay dues for expenses of corporation. Share of corporation is proportional to your cubic space. Possible to rent your coop share. More difficult to sell, due to selectivity of entry. Corporation shovels the snow. Corporation consists of owners, so can be difficult if someone can’t make mortgage payments.

· Condops – combination coop/condominium. 

Big thing to take from Mackeever is that shared space is common, and so unless explicitly stated otherwise in Condo/Coop bylaws you cannot take space without agreement of all owners.

Future Interests
Reversions and Remainders

· Reversion – Upon condition subsequent (e.g. A’s death) the property reverts to O. O has a reversion until someone else has a vested remainder.

· Remainder – Upon condition subsequent (e.g. A’s death) property transfers to third party B.

· Contingent Remainder – No one who gets the remainder yet. e.g. “To A and her first child” where A has not yet had kids. That first child, when born, would have a vested remainder.

· Vested Remainder – There exist remaindermen.

· Vested Remainder Absolute – Remaindermen are clearly established. (e.g. To A for life then to A’s first child” when A has a kid)
· Vested Remainder subject to Divestment – (e.g. “To A for life then to A’s first child, unless if B outlives A then to B” when A has a child.). This is A’s kid’s interest.
· Vested Remainder subject to Open – Class of remaindermen not completely established. (e.g. “To A for life then to A’s children” if A has kids as A could have more kids)
· Notes:
· If the life tenant gives up the estate and there are no vested remainders, it reverts until one of the remainders becomes vested.

· May or may not be able to adversely possess against remaindermen (e.g. if life tenant dies, clock for adverse possession may reset) as remaindermen may not be able to sue for trespass.
· At CL, Contingent Remainder destroyed if not vested at time of expiration of proceeding freehold estate. (e.g. “To A for life, then to B if he graduates law school.” If A dies before B graduates, B’s remainder is destroyed and the property reverts to O)

Executory Interests and Trusts

Reversion and remainder wait politely for interests before it to end. Executory Interests cut short or divest preceding interests rudely. 

· Springing Executory Interest – Divests grantor – likely by setting up third party as trustee 
· Shifting Executory Interest – Divests third party, cutting short their interest.
Trusts

Legal interest split between trustee, T, and beneficiary, B. T has fee simple, and B has an equitable life estate in the trust assets. If T sells, B still has an interest in the trust.
Rule Against Perpetuities
“No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.”
	Vested (not subject to rule against perpetuities)

All present possessory estates

All reversions

All possibilities of reverter

All rights of entry

Vested remainders except (
	Not Vested
Contingent remainders
Executory interests

Vested subject to open

Class gifts & partial divestment

Options to purchase 

(not condo or coop in some jurisdictions)


· Validating Life is the person whose life is measured in RAP. Usually someone close to the grant.

· Children are considered “in being” from the time of conception.

· Everyone is considered to be fertile, infants and the geriatric alike.
· Charity after Charity exception, so if “To School for 500 years, then to Red Cross” is valid.
· Defeasible fees: If “To A as long as blackacre is never fenced, then to B,” B’s interest is void by the RAP. The condition is valid however, so a reversion is created in O.
· Unborn Widow – Because we assume that A may divorce and marry a young B, “A’s Widow” is invalid as a validating life.
Ways to get around RAP

· Wait and See states will actually wait and see if, say, A’s widow was alive at O’s death, which would not invalidate that clause.

· Reformation – reform to match brother’s intent 

· Use a saving clause, pegging it to say, 21 years after the death of the longest-living presently-living descendent of John D. Rockefeller.

· Charity after charity exception.

· May be able to use a right of reverter in the gift, and then transfer the possibility of reverter to another.

· USRAP – Uniform Statutory Rule Against Perpetuities, that is like wait and see with a 90-year cap. 

· Many states have abolished the RAP, at least for trusts, allowing adopters to opt out.

Concurrent Interests
Tenancy in Common
· Presumed form of joint tenancy.
· Multiple Owners with separate and undivided shares (e.g. a commune). 
· Shares do not have to be equal. 
· No tenant can prevent another from going anywhere on the land. 
Joint Tenancy

· Tenants have undivided and equal interest in same share. 

· As each technically owns the whole share, they have a right of survivorship w/o inheritance taxes.

· Four Unities: (Seipp HATES these)
1. Time - acquired/vested at same time

2. Title - acquired by same instrument or same adverse possession

3. Interest - Identical interests measured by duration/proportion

4. Possession - each has a right of possession to the whole

· When any of the unities are lost, it automatically (and unilaterally) becomes a tenancy in common.

· Conveys to third party
· Conveyance to oneself (Riddle v. Harmon) as tenancy in common. May require a strawman.

· If A,B and C are joint tenants and A conveys interest to D, B and C are joint tenants with respect to each other, and tenants in common with respect to D.

· Lease does not sever joint tenancy. Lease terminates upon death of lessor.

Tenancy by the Entirety

· A joint tenancy available only to married couples, as they are (or were) legally one person.

· May be severed only by divorce.
General Notes:
· Tenant can lease their share.

· Other tenants can sue lessor for accounting or lessee for half of fair market (v. actual) rent.

· Other tenants can sue for, or enjoin creation of, waste.

· Other tenants have rightful access to leased premises.

· A co-tenant can commit (constructive) ouster, thereby adversely possessing against you.
PART THREE: LANDLORD-TENANT LAW
Fee Simple

Life Estate

Term of Years  
Term of Years  
Periodic Tenancy 
. . .


Tenancy at Will
Leases

Term of Years – Last for a pre-determined term of years/months.

Periodic Tenancy – e.g. month to month. Either party can (usually) terminate by advance notification of one party to the other.

Tenancy at Will - Tenancy at will terminates at either party’s death, or when either party decides.

Notes and Problems
Garner v. Gerrish (365)

Donovan leased house to Lou Gerrish for $100/mo, for “the term of quiet enjoyment” and Gerrish had right to terminate at date of his own choice. Donovan died, and his executor, Garner, is trying to evict Gerrish. County court determined that it was a month-to-month lease. Appellate division found it was a tenancy at will (either party can terminate at will). Ct. of Appeals reverses and finds for Gerrish, saying that he has a life estate determinable (at his option). Seipp says that this is actually similar to a fee simple, as it should be inheritable.

· Most jurisdictions permit oral leases for a term less than one year, and for terms more than one year they require written leases

· Traditionally, in a landlord-tenant relationship, only a tenancy at will ends at death. As such, they are inheritable property interests. 

· Default rules are generally waivable. – Rent Acceleration Clauses are usually valid.

· To rise to the level of a lease, one requirement is exclusive possession. In a dorm sense, you don’t have exclusive possession, as they are free to come in essentially whenever they want.

Holdovers

Crechale (369)

Tenant can either stay or leave at end of lease. If Tenant stays, landlord can either treat tenant as a trespasser or a holdover (on same terms as previous tenancy, but up to one year long. MS has a statute that doubles the rent). If tenant is declared a trespasser, he can either leave or stay, and if the latter he writes a check (offer) which landlord cashes (accepts), tenant becomes month-to-month. 

When it comes to true holdover tenants, states are not in agreement as to what to do. Most put tenant into a periodic tenancy, some put tenant into one year holdover lease. Many also require double rent. 

Incoming tenant can treat holdover tenant as a trespasser and evict them. Also possible to put into lease what will happen in the event of a holdover. 

Berg (403)

General background rule: landlord who has a right to retake from a tenant has a right to self-help, which is legitimately used when (1) they have a right to re-entry, and (2) re-entry is done peaceably. Jurisdictions treat the second prong differently – some require that it requires non-violence, others require permission of tenant. There is a counter-argument to no self-help is that it hurts the poor by forcing landlords to raise the rent even further. This case tells us that when the tenant stays past a term of years, he now becomes an adverse possessor. 

 Abandonment, Waste, and Destruction
Abandonment – Tenants unilaterally ceasing occupancy and ceasing payment. (offer)

Surrender – Tenant and landlord agree to cancel the lease. (acceptance)

· Landlord who does something inconsistent with or repugnant to the original lease can be deemed to have accepted a tenants’ offer of surrender. 

· Landlord, when notified of tenant’s abandonment must make reasonable efforts to mitigate damages. Most states, however, put the duty to prove lack of mitigation on the breaching tenant. If the substitute tenant pays less than the original tenant, the tenant has to make up the difference. If the substitute tenant pays more than the original tenant, the original tenant may have a claim to it.

· It seems, then, that the landlord has an option when finding a substitute tenant. Either (1) terminate the original tenant’s lease via surrender or (2) rent on behalf of the original tenant, at which point both the landlord and original tenant have a claim for any difference from the original rent amount.

· Duty to mitigate is likely waivable, and generally does not apply to commercial leases.

Constructive Eviction, Habitability, and Implied Warranty of Inhabitability
· If landlord’s action or inaction makes property effectively unusable, tenant has been constructively evicted and landlord has violated tenant’s right to quiet enjoyment. 

· Possible to accept premises in known-poor condition, but factors (e.g. promise to repair) may negate.
· Waiving the right to quiet enjoyment makes the signed instrument NOT A LEASE.
· Generally safer to vacate, pay rent, sue, and have rent returned.

· If Uninhabitable, damages to P according to one of these approaches:

· Value as Warranted – VT – P is entitled to a rent reduction equal to (W – A), up to amount of stated rent. Strongly enforces warranty against landlord.

· Value As-Is – NH – P is entitled to rent reduction equal to (R - A). Tenant seems to be able to waive warranty of habitability.
· Proportionate Reduction – Restatement – P entitled to rent reduction equal to R*(A / W).

	Factors
	Reduction after 12 months

	Rent
	Value As Is
	Value Warranted
	VT
	NH
	Prop. Red.

	$50.00
	$50.00
	$200.00
	$1,800.00
	$0.00
	$150.00

	$75.00
	$50.00
	$200.00
	$1,800.00
	$300.00
	$225.00

	$200.00
	$50.00
	$200.00
	$1,800.00
	$1,800.00
	$600.00


Fair Housing (Act)
· Note that there is a debate as to whether or not tenant protections actually help, as arguably landlords just adjust the price to compensate for hardship.
Federal Fair Housing Act (376-78) 42 USCA 3601-19

§ 3603

· Exception for religious organizations, some private clubs

· Exception for all but (c), single family home where owner owns less than 4 such homes

· Exception for all but (c) for dwelling where owner occupies a unit and less than five units.

§ 3604

CONDITIONS = race, color, handicap, religion, sex, familial status (doesn’t apply to old folks) or national origin
 Illegal to:

(a) refuse to rent or sell based on CONDITIONS except handicap
(b) discriminate in the terms based on CONDITIONS
(c) Post preference in an add based on CONDITIONS

. . . 
(f)(3) must allow handicapped people fair access and to make reasonable modifications at their expense. 

42 USCA 1982 – Civil Rights Act (Part Of)

Interpreted a barring all racial discrimination in housing. 

· While it may seem that housing act prohibits demanding female roommates, there is a compelling governmental (Constitutional) interest in allowing people to choose their close associations (roommates), however note that this would not extend to choosing a roommate based on race. 

· Retaliatory eviction – Presumed that if, within a certain timeframe (often 3-6mo) after exercising rights under fair housing act a tenant is evicted, presumed that landlord did it in retaliation. 

· Sometime local statutes make it illegal to discriminate for rental based on sexual orientation, marital status, military status, student status, political orientation.

Assignments and Subleases
· In an assignment, the original tenant gives up their entire interest, whereas in a sublease it retains some interest. Typically a sublease requires T0 to regain possessory interest of the property briefly.

· In assignment, there is privity of estate between the landlord and the new tenant. The landlord hasn’t actually contracted with the new tenant, so L has privity of K w/ T0, who has privity of K with T1, forming privity of estate between L and T1.
· In sublease L cannot sue T1 unless L is a 3rd party beneficiary etc.
Sublease



      Assignment

· Landlord has a duty to accept a reasonable new tenant. Valid reasons to reject would be things like inability of new tenant to make payments, etc., likelihood of new tenant to commit waste (objectionable new use), new tenant will compete with landlord’s business. 

· Tenant should be able to waive right to reasonable replacement.

PART FOUR: PRIVATE LAND USE CONTROLS

Land Use Controls
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Easements
Covenants
Nuisance
Zoning
Takings

A. SERVITUDES

Easements
1. Affirmative – Allows possessor to do something
2. Negative – Possessor can prevent owner of subservient estate from doing something.

Use the term Negative Easement only in these cases:

Old: 



New:


Window Light

Solar Power


Airflow


View


Building Support

Conservation


Artificial Stream

1. Appurtenant – Benefits owner of another parcel (e.g. right to cross) - Presumed
2. In Gross – Third party – personal benefit (e.g. right to hunt)

· Easements travel with the land, but are lost if they are abandoned (no longer used).

· If you have the right to pass through A to get to B, you cannot pass through A to get to C. (Brown)
Licenses:

· License is oral or written permission to do some act that otherwise would be trespass

· License is generally revocable, easement is not, but license can become easement by estoppel.

Creating Easements

Statute of Frauds says only legitimate way to create easement is express written grant

Exceptions to this are:
· Prescription – Adverse possession for easements (Warsaw)
· Continuous use

· Open & Notorious

· Hostile (In Texas, opening and closing a gate constitutes permission.)

· Estoppel – Dominant owner relies on servient owner’s license to dominant’s detriment (e.g. paying to improve road; Holbrook)
· Implied from prior existing use – Both properties had same owner, and there is 
· (constructively) apparent 
· use existing at time of division
· necessary for use of dominant estate
Restatement Considers:
· Terms of conveyance, Extent of necessity, Reciprocal benefits, Extent to which manner of prior use was known (actual or constructive knowledge)

· we infer parties intended to convey easement b/c necessary to usefulness of land. 

· This is legitimate easement, they have entitlement, not just license.  

· Only if tenements rejoin does easement disappear (but in can reappear if divided)
· Implied from necessity – When common owner divides up land and a parcel does not have access to the road. Determined at time of division, and landlocked portion must be sold before other parcel(s). Burden of proof on party claiming easement.
Dominant tenement v. servient tenement
· There is always a servient tenement

· There is only dominant tenement when easement is appurtenant

· Easements appurtenant transfer with the land

· Easements in gross don’t always

Conservation and Other Novel Easements (extensions of negative easements)

· Conservation easement

· owner “donates” easement on property to conservation group to write off on taxes.   

· Group then has easement that prevents land from being developed in future.

· Uniform Environmental Covenants Act 

· Environmental covenants impose activity and use restrictions on brown fields 

· Façade preservation easement

· Donate façade of house to conservation group for tax write off and protect house

· Primary resident easement

· Donate easement to historic foundation to prevent people from using house as 2nd home 

· Unclear if this easement would be enforceable in CL.

Equitable Servitudes / Real Covenants
· Can’t tell from language of agreement what type of covenant you’re dealing with.

· They’re all contractual promises that might run with the land

· Equitable servitude means P is asking for injunction

· Real Covenant means P is asking for damages

· If 2 parties at lawsuit are original parties, these labels don’t matter at all

· But, if successor is suing, we have to determine if covenant ran with land

· Once original promisor assigns interest in covenant, no more liability for him

To win a damages claim (real covenant – usually affirmative), A must show:

ii. intent to bind successors

iii. covenant must touch and concern the land

· Negative covenants always touch and concern

· Generally settled that condo associations can charge fees

· Otherwise, courts reluctant to enforce affirmative covenants to pay money.
iv. Privity 

i. Horizontal – Obtained by passing the land through a straw-man and returning it with a burden. Land has to come from a common owner (the straw). Horizontal privity only an issue on the burdened side (modern), but used to require it on both sides..

ii. Vertical – Relationship between original promisor and subsequent owners. 

v. Notice
For an injunction (equitable servitude – usually negative) A must show:

1) intent to bind successors

2) covenant must touch and concern the land

3) Notice

4) Vertical Privity (on burdened side)

Creation of Covenants – implied reciprocal negative easement

Sanborn v. McLean, 206 N.W. 496 (Mich. 1925)

· D bought house on residential street and tried to build gas station.  Ps filed suit asking for an injunction.  Ps claimed Ds were bound by “reciprocal negative easement.”  Circuit court ruled for Ps and ordered structure to be torn down.  Affirmed by Sup ct.  

Holding:  Reciprocal negative easement runs with land and binds successors if it was created when common owner sold burdened lot but retained benefited lot.  Ds had constructive notice of burden.  

· Real covenants bound by St. of Frauds; cannot be created by estoppel, implication or prescription

· Equitable servitudes might not be bound by Statute of Frauds, might be implied in equity

· Equitable servitude arises “magically” when common owner sells other lots with restrictions and assumption that remaining properties would retain same restriction.  

· Majority of states recognize common scheme situations that create equitable servitudes

· Implied intent, even if title is free of restrictions

· (later lots are harder to sell, so often restriction is lifted but imposed by court)

· Court imposed constructive notice not on their title but on the whole common scheme

· Easements implied from prior existing use and necessity required common owner

Notes on enforceability:

· Can look through corporations to find privity (Neponsit)

Restatement (Third) of Property, Servitudes § 7.11

· Eliminates touch and concern requirement and presumes all covenants are valid

· Invalidate if:

· Illegal or unconstitutional or against public policy

· Arbitrary, spiteful, 

· Unreasonably burdens, restrains alienation, restrains trade or competition

· Is unconscionable.

· Open ended covenants might become invalid

Termination of Servitudes

· Zoning does not override a covenant to only build houses (zoning is generally cumulative)

· Implied reciprocal negative easement still in effect if:

· Remains of substantial value to the benefited parties, and

· Change if situation has not thwarted the purpose of original covenant

· One or two instances of unenforcement does not mean covenant has been abandoned. 

· Not a question of balancing equities, benefited party has right to rely on promise

· We enforce covenants unless they are unconscionable or oppressive

· To determine oppressiveness, consider whether there is any purpose to original covenant

· Is holdout just trying to sell injunction?  Make profit?  Protect interest? 

· Abandonment is voluntary relinquishing all right/title in property without vesting it in another

· But, can’t abandon property to which one continues to hold deed.  

Restatement (Third)

· Covenants to pay money terminate after reasonable time

· But doesn’t terminate if you’re still receiving service

· Affirmative covenants today put all assets at risk (can sue P for damages, not just lien; taxes are just paid via lien) 
Enforcement of Covenants Concerning Protected Classes

· Restrictive agreements standing alone are not unconstitutional if they are voluntarily followed.

· However, courts are state actors and court enforcement of these Ks is coercive state action (Shelley)

· These days, Fair Housing Act and Civil Rights act are used more than Constitution

· 2 people could shake hands and agree to discriminate but couldn’t write it down

· Mrs. Murphy exception would probably allow Kraemers to refuse to sell to a black buyer

Scope of Easement: (Pressault)
· Easements are scope based on contemplations of parties at time easement was created.

· We can only expand use of easement if it will serve same purpose

· When scope of use if violated, burdened land is relieved of easement 

Methods of Termination:

· Release in writing

· Expiration (of term or…)

· Happening of predetermined event that divests it - defeasible

· If easement by necessity, necessity ends

· Change of conditions can terminate covenants but not express easements

· Merger of burdened and unburdened property

· Estoppel (burdened property has relied on assurances that easement doesn’t exist)

· Abandonment (more than non-use)

· Actions of benefited party indicating intent to relinquish easement. (Pressault, RR case)
· Condemnation (takings)

· Prescription (adverse possession, preventing use of easement for time)

B. NUISANCE

sic utere tuo ut alienum non laedas – So use your own as not to injure another. 

This, however, is arguably circular. B may be a nuisance to A, but A’s suit/relief are a nuisance to B.

Types of Nuisance:

1. Private

a. Per se – in all circumstances

b. In fact – because of the particular circumstances in the case.

i. Intentional – Unreasonable (e.g. noise or oil fumes, etc.) uses one of two tests:

1. Threshold test – if something reaches a certain level it is a nuisance

2. Balancing test – Rest 2d.§ 826 (1) – Does the harm to P outweigh the utility of the conduct to D and the public?
ii. Unintentional – negligent/reckless/extremely hazardous (e.g. oil spill)

3. Public  (e.g. polluting a public water supply)

· Some courts are willing to find nuisance when legit apprehension about criminal activity 

· Irrational fear won’t be recognized by court even if it affects the property value

· Some courts even find nuisance for depreciation of physical property, if founded

· There have been nuisance cases for houses of prostitution

· Illegal uses of land, always nuisance?

· Nuisance only refers to ordinary use of land, so lights that interfered with drive in movie were not nuisance b/c drive in movie was asking for special use

· Applied threshold test, exceptionally sensitive Ps aren’t entitled to extra protection

· Would trees that block solar panels be nuisance? Might use balancing test
· Nuisance if you do something with your property that is facially reasonable but done in spite

· Erect ugly fence to piss off neighbor

· Aesthetic nuisance is hard to get

· Unsightliness is not enough, but unreasonably operated or unduly offensive might be.

· CL property rights included right to support
· Lateral
· Adjacent lands provide natural support to plot
· No right to support of structures
· Liability is absolute, no need for negligence to be shown
· Subjacent
· Support provided underneath land
· One might own mining rights below, one might own house above
· Should nuisance law replace these formulations?
· Can D get easement by prescription to create a nuisance?  

· Courts seem divided
Property Rules v. Liability Rules
	
	Defendant Stops:
	Defendant Continues:

	Property Rules
	Entitlement to P, injunction (Morgan; Estancias)
	Entitlement to D – No liability (Amphitheatres)

	Liability Rules
	Reverse Damages & Injunction (Spur)
	Permanent Damages – Court Determines the price


Generally, use property rules if a small number of parties (low transaction costs) and liability rules if many parties (high transaction costs).

Defenses
· Coming to the Nuisance

· Especially sensitive Ps not entitled to nuisance (e.g. drive-in theatre)
· Some states allow nuisance (e.g. pollution) easement by prescription

· If you’ve paid permanent damages, the new buyer is on notice and so cannot collect.
PART FIVE: PUBLIC LAND USE CONTROLS

A. ZONING

· Zoning is not inherently unconstitutional

· Can constitute a taking or an EP or DP clause question.

· Variances allow for avoidance of “takings.”
· Reasons to zone:

· Fire, over-crowing, collapse, pollution, limited light of commercial uses

· Commercial vs residential is prevention of nuisance

· Increase traffic, no green spaces for kids to play in.  

· Apartment complexes can become nuisances (wow)

· Properties that are zoned can be grandfathered in, but may not be able to build or even sell without demolishing. May have to comply within a certain time.
Zoning Process:  

1. State constitutional police power is exercised by state legislature by zoning enabling acts

· Standard State Zoning Enabling Act in 1922 is model in most states
· Height, number, size, use, open space, density of population, etc
2. Local legislature creates zoning committee to come up with plan to be approved by leg.

· Comprehensive plan – Courts are relatively generous with this requirement
· Could be b/c it has proved impossible to predict how land will be used

· But still must be reasonable and in the public interest to pass muster.

2. Building inspector enforces ordinance to letter

3. Board of appeals might grant variance or special exception.

Variances, Spot Zoning, and Conditional Zoning

Variances
· To maintain property values, impose more restrictive zoning than existing structures meet

· Down zoning – future development has to be higher value.

· Prior existing uses grandfathered in, might have to comply within certain time

· Can grant variance if applicant shows both Undue Hardship and Negative Criteria
· Undue hardship exists if there is no effective use that can be made without a variance.

· Owner is not entitled to have most profitable use

· Self-imposed hardship (carving up land after zoning passed) will not lead to relief

· Efforts to bring land into compliance will weigh favorably on owner

· Effort to sell land to neighbors for fair price

· Effort to buy land from neighbors to create compliance

· Hardship only has to do with the land

· We don’t care if they’re poor, sick, etc.

· Ultimately, variances are “takings,” if zoning makes land useless.

· Strange that we require more than undue hardship if land is useless.  

· That’s why we could have conditional variances.

· If there is undue hardship, there must also be the “negative criteria”

· Can’t substantially impinge upon public good

· Can’t substantially impinge upon intent of ordinance

· Burden is on applicant to show he meets these criterion

· Variance could be denied contingent upon purchase for fair price by neighbors

· If they’ll buy it, no undue hardship on you, if they don’t buy it, variance isn’t big deal

· We value the land as if a house could be built; consider market value.

· Courts reviewing board decisions often criticize them for not acting more like judges.

· Need to find facts, etc.  courts focus on faults in process of denial of variance

· Variances can be conditional based on use but not based on who uses land

· Variances run with the land

· Illegal (corrupt) issuances of variances is common problem.

Special Exceptions

· Special exception is a provision in a zoning ordinance that anticipates that there will be necessary but problematic uses in the future

· Method that allows someone to apply for the problematic use that’s been set aside

· Gas stations, hospitals

· Then zoning board can come up with list of specific tailored conditions

· Sometimes special exceptions are called conditional uses
· Essentially it’s a discretionary devise of board (often abused)

· general welfare test:  exception granted if doesn’t interfere with welfare

· Some courts have held general welfare test is too vague, discretionary, abused

· Alternative tests try to list factors 

· Variance is administratively-authorized departure from terms of ordinance

· Way to avoid constitutional attack on ordinance as applied

· Legislature has authority to rezone as long as rationally related to police power

· Didn’t have to follow the planning board’s recommendation to deny re-zoning   

· Spot Zoning would be invalid, but Ps didn’t show that zoning is inconsistent with surrounding uses AND that re-zoning dramatically reduces existing property value.
· Court doesn’t defer to legislature in spot zoning cases (worried about capture)

Spot Zoning and Re-zoning

· Spot zoning is considered presumptively invalid in some states if

· Small parcel of land is singled out for special treatment

· It is not in public interest but only for benefit of owner

· Action is not in accord with the comprehensive plan

· Some states respond to spot zoning with special review (looking for hints at corruption)

Contract and Conditional zoning
· conditional rezoning is when owner agrees unilaterally to use land in specified manner

· not as illegal as bribes but might be suspect

· “we’ll let you build condo if you set aside 50% of units for low income”

· contract rezoning is when there’s a bilateral agreement with owner and municipality

· ILLEGAL

· this is more suspect and completely forbidden in some states

· “if you comply, THEN we’ll rezone.”

Floating zones
· define zones at time of planning but don’t define where they go

· some states have found this invalid approach b/c it looks like spot zoning

Cluster zones
· developer permitted to build in overall compliance but not complete compliance.  

· Ex:  leeway on setback provisions if planned community also has green space

Exclusionary Zoning
· Exclusion (intentional or effective) of a particular group (e.g. poor) is likely illegal under state Constitution

· Exclude poor as they live more densely and have more kids, thereby increasing taxes.
· In Mount Laurel court found exclusion of poor unconstitutional becase:

· Zoning based on state police power

· Zoning is to benefit the general health and welfare of the citizens

· As based on state powers, must benefit state’s citizens, not just town residents.

B. EMINENT DOMAIN

	Key: Italics are hard and fast rules

	Regulation valid w/o Compensation
	Unconstitutional taking w/o compensation

	1. Character of Governmental Action

Baseline problem: What is standard use?

	Prevent public harm (Just, Miller)
	Confer public benefit

	Noxious, injurious uses (Hadacheck)


Traditional nuisance and property law (Lucas)
	Permanent Physical Occupation (Loretto, Preseault)

	Average reciprocity of advantage (PA Coal)
	Singled out to bear a special burden

	2. Extent of Diminution in Value

Denominator Problem: “Conceptual Severance”

	Part of the whole
	“too far” - All of a part (Mahon)

	Some reasonable beneficial use
	Leaves no economically viable use (Lucas)

	
	Interferes with distinct investment-backed expectations. (Penn Central)


· U.S. Const. Amend. V – “[P]rivate property [shall not] be taken for public use, without just compensation.”
· Derived from English Sovereignty law. Government is landlord of last resort, and so has superior title to all property.

· Others have right of eminent domain:

· Railroad or power companies to whom government delegates power

· Private landlocked owner may be able to condemn an easement through a neighboring parcel and pay just compensation.
Public Use and Just Compensation

· “Public use” is analyzed highly deferentially. Spit court says that determination is properly made by legislatures.

· Public use can be:

· use by public

· use by government

· benefit to public (e.g. Kelo where taking for office park constitutes public use)

· Note that preventing a public harm does not require compensation, whereas conferring a public benefit does.
Regulatory Takings

· Zoning may significantly reduce the value of you land (Hadacheck; 87.5% reduction in value)
· Very hard to win when the facts are against you: “We quite agree . . . that a court should not set adise the determination of public officers in such a matter unless it is clear that their action has no foundation in reason.” (Nectow)
· “To make it commercially impracticable to mine certain coal has very nearly the same effect of constitutional purposes as appropriating or destroying it.” (PA Coal; unconstitutional act prohibits coal company from mining under property where it has sold surface rights expressly waiving the right of support.)

· City could require notice, but the right of support was expressly waived via deed.

· This took all of the coal company’s part of the property.
· Can require company to leave a percentage of coal. (Keystone; 50% of specific type must be left)
· Average reciprocity of advantage (PA Central) – If your property is limited about equally to your neighbor’s, likewise advantaging both of you, it is probably constitutional.

· Note that here P had a concrete K for the restricted air rights, which weren’t used by the public, and P could still exclude others from.

· NY also allowed P to transfer vertical rights to adjacent properties.

· Dissenters say it sounds like NY is minting their own currency here.

· P still had some reasonable beneficial use
· There must be an essential nexus between what is taken and what is protected (Nollan)
· Demanding public beach easement in order to build a house is not supported as attempt to protect view of beach from road.

· Dissent suggests that this just requires local governments to be more creative re: reasoning.

· Conditional Burdens – You can build if you . . .
· Once nexus is established, must show that there is rough proportionality between the impact of the proposed development and the nature and scope of government’s condition. (Dolan)
· City couldn’t show why a public rather than private greenway was roughly proportional to the impact of Dolan’s improvements on flooding.
· Where no economically viable use, there is a taking unless it is noxious or injurious. (Lucas). If it is against traditional nuisance and property law (and the evolution thereof), you weren’t really allowed to do that thing anyway.
· Temporary moratorium on construction is reasonable within limits. (Tahoe). In the instant case, moratorium was much shorter than the average time between purchase of and construction on a lot, so government didn’t have to pay as if renting the land.
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Key: W = value as warranted (inhabitable), A = value as is (uninhabitable), R = rent paid








PAGE  
19

