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Notes from Annette Boglev

1-14-09
Class Notes

HW: Read through pg. 54 (particularly Problem 1 on pg. 54) and read the news
	Both the DE and MBCA are on the website

Admin:
· Must circle name 6 times minimum; 12 times gets grade bump
· Must have financial news story ready if you circle (preferably news about M&As)
· Course will end April 6

Corporations
· M&As seem to come in waves—sometimes there’s a lot of activity and other times there’s very little
· This is b/c of the environment of the market
· We just came out of a wave, and now the merger market is slow b/c of the lack of credit availability (mergers are expensive, and companies need to borrow $ to make them happen)
· Waves  have happened in 1897-1904, 1920s, 1960s, 1980s and mid 1990s (this wave just ended)
· Most mergers take place among corporations b/c the corporate form lends itself to merger activity
· The alienability of shares makes control transactions/merger transactions possible
· Corporations are formal creations w/ their own legal personalities (their entities in and of themselves, separate from the people who own them—shareholders)
· There are different kinds of mergers:	
· Wall Street mergers refer to mergers of public firms
· Main Street mergers refer to mergers of private firms
· State and federal securities law govern mergers
· All state corporation codes discuss how mergers can take place and what process must take place to effectuate a merger
· State laws require voting
· Federal securities law also plays a role, mainly in mergers that come about via tender offers
· DE is an important jurisdiction
· 60% of the Fortune 500 are incorporated in DE
· A lot of merger activity goes through DE
· We’ll look at Model Business Corporations Act, which has adopted in over 30 states
· DE, NY and CA haven’t adopted the MBCA
· The 1984 Revised Act has been adopted in 24 states
· 1933 Securities Act and 1934 Securities and Exchange Act are most important federal laws
· When these acts were being formulated, there were 3 models:
· Fraud model – let the market work, but allow people to sue if they’re defrauded
· Disclosure model – let market work, but must disclose certain things
· Merit model – transactions must pass a regulatory hurdle 
· This was rejected in 1933 and 1934 Acts in favor of disclosure and fraud models
· So, the current model requires a lot of disclosure; for things that fall through the cracks, there’s a fraud regime (provisions like 10b and 10b-5)
· We’re going to focus on proxy solicitation and tender offers
· The companies we’re going to talk about are mostly reporting companies b/c they’re required to report
· Almost all big companies have reporting requirements, unless they’re closely held
· If the company is traded publicly, etc., it has reporting requirements
· Besides learning how to do transactions, we’re going to learn about the law that deals w/ separation and control (we’ll look at how things can go wrong and how directors can run amok)
· Business can be brought together in combination in at least 5 different ways:
· Formal merger of the 2 businesses (must comply with merger statutes)
· 2 companies merge together into 1
· Purchase of all or almost all assets 
· Instead of 2 corporate forms merging into 1, 1 corp buys all assets and gets all liabilities of the other corp
· Transfers of legal title are made
· Proxy contest
· A shareholder (which could be a corp) gets its own people into another corp by convincing the shareholders of the other corp to vote for them
· It’s a battle for the proxies
· The incumbent management of the target tries to resist this by trying to get votes of the shareholders 
· This way is uncommon
· Tender offer
· 1 company will offer to buy a majority or all of the shares of another corp
· You go straight to the shareholders
· If acquiring corp succeeds, the acquirer becomes parent of the sub
· Negotiated purchase of shares
· It’s not a tender offer; it’s a purchase of the control interest 
· There are friendly and hostile M&As
· It’s a fine line between what’s friendly and what’s hostile
· Some transactions can only be done in a friendly way:
· E.g., Merger (requires agreement of both boards of both companies)
· Some M&As can be either friendly or hostile:
· E.g., tender offers
· Sometimes mergers and sale of assets are called statutory transactions while others like tender offers are non-statutory (they’re merely power moves)

· Why would target management oppose being acquired?
· Self preservation (b/c they’re going to be replaced if acquired)
· Could be a family business that the family doesn’t want to give up
· Insufficient price
· Could be that management thinks the company has big plans that will be great for shareholder in the future, and this acquirer won’t be best for shareholders)
· Corporate policy reasons (emotional)
· Management doesn’t like what the acquirer will do w/ the company (e.g., maybe the acquirer is going to break the company apart) 
· Afraid of being sued if they agree to the merger (even though they could be sued if they don’t agree w/ the merger)
· Protect employees
· The acquirer might be a known downsizer who’ll shut down plants and fire employees
· Better partners out there w/ which to merger
· Personality conflicts
· Combined entity would be less efficient 
· Merger is against public policy like antitrust/monopoly
· Why would target management want to be taken over?	
· Golden parachutes
· Why would acquirers want to do a takeover?
· Expand into a new line of business (new products)
· Competitive advantage
· You get a stronger foothold in the market
· Empire building
· The bigger you are the better (more power and more $)
· This isn’t really a strategic nor financial reason (see below)
· Increase market share
· This means more sales
· This can be anti-competitive or pro-competitive
· To get access to information and intellectual property
· Trade secrets, patents, client base, etc.
· Access to technology, human resources/expertise, etc.
· You get more employees
· Access to $
· Access to raw materials, facilities, etc.
· Vertical integration – integrating the production process (putting all components to making a product under 1 roof)
· Horizontal integration – bringing all the same (finished) product under 1 roof (monopoly)
· Preempting competition
· E.g. Microsoft buys out a developing company that could become its future competition (monopoly)
· New geographical markets
· Scale
· It’s cheaper per unit to produce more of something (i.e., the more you produce, the cheaper it is per unit)
· Personality conflicts (want to drive your rival out of business)	
· This is neither a financial nor strategic reason (see below)
· Extra cash that the corp wants to invest by taking over another company
· Tax benefits
· Buy-fix-sell (financial acquisition)
· Financial acquisition – there’s no combo of assets; the acquirer merely buys the target, does something to the target, then sells it
· I.e., firms buy companies, break them apart, make the components work better, then sell them again
· Financial acquisitions can be done for efficiency reasons (i.e., if the parts were more efficient than the whole, then you’ll want to break the company up and sell them)
· Strategic acquisitions – 2 companies that merge b/c there’s a strategic advantage to doing so 
· Most of the reasons listed above are strategic reasons for takeovers
· Which reasons to resist takeovers are legitimate?
· Self-preservation isn’t a good reason to resist (you’re job is to get best deal for shareholders)
· Inefficient price is a good reason to resist takeovers

The Story of Pfizer Corporation’s Acquisition of Pharmacia, Inc. (pg. 2)
· The target is Pharmacia, and the bidder/acquirer is Pfizer
· After the merger, only Pfizer would remain (Pharmacia was getting merged into Pfizer and would disappear)
· In a merger, you enter a merger agreement that says who gets merged into whom and specifies the consideration 
· If this is a formal merger between target and acquiring company, all the assets of the target will become assets and liabilities of the acquirer by operation of law, and then the target’s shareholders will get consideration (could be cash or shares of the acquirer; in this case, consideration is shares of Pfizer stock; the shares of the acquiring company are either new shares or treasury shares that were sitting there from a share repurchase or something like that)
· On the day of closing, the target disappears
· This isn’t the only way this transaction could take place
· It couldn’t been done as a tender offer
· In a tender offer, there’s no deal between the 2 companies; the deal is between the target’s shareholders and the acquiring company
· The shares of the target go to the acquirer, and the target’s shareholders get consideration
· So, the acquirer gets all/some of the target’s shares, and the target still exists as a subsidiary of the acquirer/parent
· If the acquirer gets all the target’s shares, then the target is a wholly owned subsidiary of the parent 
· So, the target continues its formal existence
· Most tender offers are somewhat negotiated, friendly deals
· However, they can be hostile
· This could be done as a purchase of assets
· A spin-off isn’t what’s going on in the Pfizer case
· If a parent company has a sub that it wants to “spin off,” the parent will give a dividend of the sub’s shares to the parent’s shareholders	
· So, then parent’s shareholders now have the parent and the sub
· A spin off is a divestiture, whereas what’s going on above is a formal merger done by an agreement 
· The statutory merger (above) is the basis of merger law
· Advantages of statutory merger:
· It’s clean in the sense that the acquirer gets all the assets of the target
· In a tender offer, if some target shareholders don’t tender their shares, then you have minority shareholders of the target (which are a pain b/c you have fiduciary duties to the minority shareholders)
· If the acquirer finds itself in this situation (with minority shareholders of the target), the acquirer can then try a statutory merger w/ the target (after the tender offer takes place, and you have a parent-sub relationship)
· Advantage of tender offer:
· Don’t need board approval (this is helpful if it’s a hostile takeover)
· If merger plans fall through, you’re in the hole financially; however, w/ a tender offer, if you get a toehold and you ultimately lose a bidding war, your toehold at least covers your expenses
· There’s an advantage of having an independent sub (as opposed to merging completely) b/c sometimes the acquirer doesn’t want to take on the liabilities of the target
· Another way to merge w/ the benefit of limited liability described above in the tender offer scenario is by merging the acquiring company into a self-created sub
· I.e., the acquiring company sets up a sub, then mergers the acquiring company into the sub
· Advantages of doing this as an asset purchase:
· It’s just between the corporations (not shareholders)
· Shareholders do get a say, but the transaction happens between the corporations in that the consideration goes into the target and the assets and liabilities of the target go into the acquirer
· In a 2nd step, the target liquidates, and the acquirer gets the benefits of that
· When you do an asset purchase, every asset must transfer over, which is a lot of paperwork (also, some things aren’t transferable, like IP stuff, contracts w/ non-assignability clauses, etc.)
· If you just do a merger, then everything magically transfers by operation of law



January 20, 2009 **
· Private Equity Firm – Take funds from clients (funds, etc.) and seek out and invest in private targets (e.g. not publicly traded).
· Venture Capital – Provide seed money for entrepreneurs with a good idea.
· Hedge Funds – Tend to be unregulated b/c they work for “sophisticated investors”, and they invest in things that are riskier than what mutuals (highly regulated) can. 


Problems from p. 8 & 9. (P is Pfizer/Pharmacia deal, N is Nestle/Chef America deal)(B is buyer. S/T is Seller/Target)
1. Target and Bidder: 
a. Pfizer was bidder, Pharmacia as seller (S’s shareholders getting B’s stock, so B survives).
b. Nestle was bidder, Chef America was seller
2. Will both companies remain intact after merger?
a. No in both cases.
b. If entering into merger, then one will disappear. It seems that Pharmacia will be merged into Pfizer.
i. In a merger, Seller’s assets, liabilities, etc. go to bidder, S’s shareholders get some sort of consideration and their shares of S disappear.
ii. In a tender offer, no deal between he companies. Rather, B offers to buy shares directly from the shareholders. 
c. Nestle is buying C. Completely cashed out. 
i. Note that in some cases, both sets of shareholders end up as shareholders of the combined company, so it could be done w/ either surviving and a minimal change in result.
3. Does it pose antitrust concerns or require regulatory approval?
a. P: Yes to both. They don’t have many overlapping products, but there may be an issue with sheer market dominance. Concerns are resolved by going to the appropriate government entity (in this case FDA, in case of shipping company maybe Dept. of Commerce), and getting their (possibly conditional) signoff.
b. N: Possibly, but unlikely.
4. How are investors in B and T informed?
a. P: Public disclosure
i. Either through shareholder vote information, but likely through news source s.a. WSJ. 
ii. Note materiality standard s.t. disclosure may be required, although unlikely (likely no duty unless transacting in shares). Because such discussions are almost always material, cannot lie about them. 
iii. Management concern re: market reaction: Concerned that target’s price will jump to match the premium the bidder is paying. Bidder’s shares will go down, and management cares about this because in a stock for stock deal, this affects the value of the swap for S’s shareholders. 
1. Thus, a change in B’s stock price changes the consideration for S’s shareholders.
2. Also, you could get dilution if overpaying for target, otherwise after the merger a share of B is worth less in real terms than before the merger.
3. This is, then, the market’s judgment on the quality of this deal.
b. N: B: unsure. T: Investors are managers, and thus aware of negotiations and almost certainly involved therein.
5. Management in P is concerned about market reaction because mega-mergers were considered dangerous and invited intense scrutiny.
6. Acquisition Consideration:
a. P: Stock; 1.4 shares of B per share of T, amounting to a little over 20% of the resulting corp.
i. This is a friendly deal (negotiating a merger), and it seems that there is an arms length negotiation.
ii. Pfizer’s investment in Pharmacia is strategic – it is attracted to T because of its celebrex product.
1. Financial (e.g. private equity firm) deal is where B does something to T and sells it. They aren’t going to combine it w/ B’s ongoing operations.
2. Strategic (e.g. this case), looking for increased efficiencies and interoperability.
b. N: Cold hard cash of $2.5b – Strategic merger.
i. Nestle is paying a substantial premium over the current income of the company as they may be able to increase that by selling globally, etc.
7. Why is T willing to be acquired?
Efficiencies, distribution network, and pay/prestige/position/etc. for management.
a. P: Business will have opportunity to grow quickly, allowing faster growth in global market.
b. Cashed out.
8. Due Diligence – Information-gathering and analysis of other companies in an effort to determine fair price. Finding hidden future liabilities, true value of assets, etc.. 
a. P: To ensure that the other’s books are in fact legitimate, and drugs in development are not being overly exaggerated.
i. Will involve lots of information that is unavailable to the public, and you worry about it being used outside of its intended scope in the merger discussions.
1. (Theoretically) resolved via confidentiality agreements.
b. N: S doesn’t care. They get cash. B cares, and will check T’s books.
9. To what extent is management of S selling its copany?
a. It will get assets (cash/stock/etc.) that are then part of its sale to Pfizer.
i. To what extent is the CEO of S “selling his company?” It may be his baby, so to speak, but he owes fiduciary duties to the shareholders, and must look out for them.
b. N: the brothers are fully selling their company. Management same as owners. 

Marks is not going to talk about the stuff that comes after this in the book for a while. Instead, we will be jumping to the problems. 
Have to pay attention to things like personalities and other intangibles in working through mergers like these.

Problem Set 1, p. 51-54

VOCAB: “Closely Held” corporations are just not traded on national markets.
A – Stock Mergers
1. T merging into B with T’s shareholders to receive 30% of outstanding B stock.
a. Bidder will survive. Target will disappear. This is it says “Target . . . plans to merge into Bidder.”
i. MBCA: Under §11.02 (c)(1), it lists the requirements for a merger plan.
1. Note that there is something called a ‘Consolidation’ whereby a bunch of entities form a new corporation.
2. §11.07 describes effect of a merger. Survivor continues (merger) or comes into existence (consolidation) and all entities merging into survivor cease. Survivor gets all property, liabilities, etc.
ii. DE:
b. Required board action?
i. DE: Board approval required per §251 (b).
1. Must have detailed merger agreement. Must list surviving corp. under §251(b)(5) (merger plan) or §251(c)(3) (certificate of merger).
2. §251(b) authorizes different types of consideration.
3. Domestic/Foreign mergers allowed under §252.
4. Interspecies mergers allowed under §264 (domestic corp and LLC), and the Delaware LLC act.
ii. MBCA: Board approval required per §11.04 (a)
1. Note that 11.04 only governs domestic (same state) corporations. Otherwise, other corp. governed by whatever law its jurisdiction uses.
c. Do shareholders have right to vote?
i. DE: Must be approved by shareholders per §251 (c) (possible exception under §251 (f))
1. Looking at T, §251(f) exceptions do not apply.
2. Looking at B, no vote if consideration is less than 20% under §251(f)(3)
a. Approval constitutes majority of outstanding shares.
3. SUMMARY: No vote if (a) shareholders of surviving company, (b) shares don’t change, (c) no significant changes in surviving corp charter and (d) fewer than 20% of shares used as consideration in merger.
ii. MCBA: Must be approved by shareholders per §11.04 (b)
1. Exceptions: 11.05 (Short form; parent owns >90% of sub) or 11.04(g).
2. 11.04g does not apply to T.
3. 11.04g re: B
a. Corp. will survive merger.
b. No change in articles of corporation (usual case)
c. No change to shares of B’s shareholders.
d. Vote required if issuing over 20%, so vote required.
e. NOTE: NYSE has a 20% rule as well, but what constitutes approval is slightly different.
i. Also, note different meanings of “approval.” Is it raw outstanding shares? Voting shares? Something else?
ii. Under MBCA, “majority” (for each voting group; e.g. type of stock) is satisfied when (a) a majority (quorum) of that group entitled to vote does so (§7.25), and then (b) votes in favor must exceed votes opposed (§7.25(c)).
1. Must notify shareholders (11.04(d) and include a summary of the plan; 11.04(b) recommendation that shareholders approve plan).
d. Do shareholders have the right to dissent?
i. DE: Right to dissent and appraisal unless shares are traded on a national exchange per § 262 (a) – (b)
ii. SUMMARY: DE: Appraisal rights under §262(b) unless you vote for the merger. (same for bidder and target)
1. Except if publicly traded (§262(b)(1))
a. Restored if consideration is anything except cash (for fractional shares only), tradable shares (in any corp), or the combination thereof. (§262(b)(2))
iii. MBCA: Under §13.02 (a)(1), shareholders of T can dissent (if right to vote and shares will disappear) – shareholders of B cannot.
1. Under 13.02(b) lose appraisal rights if: (shares actively traded; sounds like it is particularly suited for minority positions in closely held corps; active trading provides the shareholders a form of exiting the deal.; shareholder vote determines fairness, but this provides you an exit opportunity.)
a. Under §13.02(b)(3) – appraisal rights restored if consideration is anything other than case or equity.
iv. SUMMARY -> MBCA: Can dissent (appraisal rights) if (a) right to vote and (b) shares disappear (§13.02(a)(1))
1. Appraisal rights unless shares are publicly traded. §13.02(b)(1)
a. Appraisal rights restored if consideration other than cash or equity §13.02(b)(3)
e. What would be required if B did not have enough stock to complete the transaction?
i. DE: Modify cert. of inc. (§102 (a) (4)), and approved by stockholders per §242.
ii. MBCA: Can abandon under §11.08. Otherwise, must modify the articles of incorporation as they specify the number of shares that can be issued. §6.01. Then follow §10.03.


January 26** 
Some work from today’s class is continued in notes from last period.
What’s new?
· Pfizer buying Wyeth for $68bln
· Both companies’ stock increased a little
· Wyeth’s management will leave.
· Financed by five banks with at least some Federal bailout money.
· Strategic merger in that Wyeth’s research pipeline may fill a hole in Pfizer’s patent portfolio.
· Assignment for a couple weeks from now:
· Group of 4 – Can form group of 2, 3 or 4. Marks will handle adding people, etc.
· Assigned a position (for or against) and a company (Xcelon or NRG)
· Max of 8 slides (to be presented to the board)

2. Pfizer – Pharmacia – Publicly traded DE companies. Pharmacia companies getting 27% of Pfizer stock.
a. Boards must approve. DE §251 (b).
b. Shareholder vote?
i. DE: Yes under §251(c) (§251 (f) exceptions don’t apply)
ii. NYSE: p.43 – only deals with issuance.
c. Under DE §262(b) (1), no right to dissent. No exception to the exception as they are receiving shares (§262(b)(2)).
i. Note under MBCA no appraisal right under market out exception, however B doesn’t get that far under §13.02(a)(1)(i).
d. DE: Modify cert. of inc. (§102 (a) (4)), and approved by stockholders per §242.
e. Assuming 1m shares, how many must vote in favor?
i. DE: 500,001 under §251 (c).
ii. NYSE: 500,001 (p. 44 middle)
iii. MBCA: (a) a majority of that group entitled to vote (500,001) does so (§7.25), and then (b) votes in favor must exceed votes opposed (§7.25(c)).

3. Merger consideration of 15% of (privately held) Bidder stock.
a. Shareholder approval
i. MBCA: §11.04(b) right to vote for all, but in case of bidder exception in (g) applies, so they lose their rights.
ii. DE: §251(c) gives rights to both, but in case of bidder rights lost under §251(f).
b. Appraisal rights
i. MBCA: T given rights under §13.02(a)(1). Market-out doesn’t apply as both closely held. B does not satisfy §13.02(a)(1) because (i) no vote required and (ii) shares not changing.
ii. DE: Same result. §262(b) gives T rights. Market-out doesn’t apply. For B no rights under (§262(b)(1)) as no shareholder vote required.



January 28, 2009
Look at press releases, letter to shareholders, and financials.


January 28, 2009 **
Final product of group work will be a powerpoint of no more than 8 slides. It should be self-explanatory. 

Session oriented at providing business context for discussions had on the legal side.
Two Key Players
· Excelon
· Premier US Nuclear Fleet
· Core business is providing electricity, power, etc.
· They are a utility.
· What is their strategy?
· Growth
· Environment
· Goals:
· Keep the lights on
· Run the nuclear fleet
· Capitalize on environmental leadership
· Enhance value of generation
· Strategy – to execute vision
· CEO of Excelon used to run National Grid. Inquired as to what their real skillset is, and decided they were best at managing regulators. Now at Excelon they are good at operating a nuclear fleet.
· Excelon Performance:
· Year End 2007 – 7th consecutive year of improved operating income.
· Note that 2008 is very flat.
· NRG
· Power Generation is core business.
· Very heavy in gas & coal.
· Extremely problematic as they have large carbon footprint. Not very green.
· They are carbon-diversified, and multifuel.
· Focused on Return on Invested Capital – plants are VERY expensive.
· Add new generation
· 2007:
· Top quartile in safety
· Net generation up 4%. Application for new nuclear plant is submitted.
· Using cash flow to invest in plants and pay down debt.
· This should cause you to ask how much debt they have.
· Stock buy-back.
· 2008 was a very strong year.
· The Deal:
· Excelon made a bid to buy NRG in an all-stock transaction.
· 37% premium of the price just before the announcement
· The board of NRG looked at it, and said they were not interested because:
· Synergies not worth forcing shareholders to take shares in new company.
· Also, stock undervalued.
· Further, rejecting first offer is a negotiation tactic.
· Excelon goes hostile, and takes it to the shareholders in the form of a tender offer.
· Going to try to put their own directors on the board. May be done via a special election, or some way to get their own people in quickly.
· Something like 46% of the shareholders tender, and so they extend the tender offer until mid-february.
· They want time to negotiate with the board of NRG.
· Two key things to know in M&A activity
· Understanding financial statements
· Understanding valuation methods
· Financial statements must be (a) accurate and (b) transparent
· Now the executives must sign off on the numbers (post SOX)
· All have same basic structure.
· The 10k provides transparency, and has a lot of items.
· Four basic financial statements
· Balance Sheet – What a company owns and what it owes at a set point in time.
· Assets – What it owns
· Current Assets – Will be monetized in a year or less
· Long-term Assets – Over one year. Plant, property, equipment
· Other Assets – Patents, Goodwill, etc.
· Liabilities – What it owes
· Current – will be paid within one year
· Deferrals – Unearned revenue (e.g. unpaid leases to customers), deferred income taxes.
· Non-Current – long-term debt, capital leases, etc.
· Shareholders’ Equity – What the company owes its shareholders.
· Money left after company sells all assets and pays all liabilities.
· *Note* Assets = Liabilities + Shareholders’ Equity.
· Income Statement – results from yearly operations.
· Revenue – what the company takes in
· Expenses – what the company spends
· Net Income – Revenue – Expenses = Net Revenue
· Cash Flow Statement - 
· Statement of Shareholder Equity – 


· Business Valuation
· Valuation is a process for estimating the financial worth of a business.
· Guiding principle is fair market value.
· You get a strike price
· Willing buyer and seller
· Both parties know the facts
· Four Core Methods:
· Market – Look at other similar transactions to find the premium they got.
· Identify businesses that are similar, adjust for differences and adopt that price.
· Can use a Guideline Public Company or Transaction/Direct Market Data
· Pros:
· Fast
· Low Cost
· Founded in actual market
· Cons:
· Comparables are very hard to find
· Subjective Adjustments
· Uses: Works well in publicly traded corporations in multiplayer industries.
· Income – Discounted past or future cash flows
· Use one of a couple methods (formulae) that figure out what its worth.
· Pros
· Company specific analysis
· Cash flows foundation
· Customized discount rate
· Cons
· Retrospective versus prospective flows
· Discount rate inaccuracies
· All theory
· Use: Private or thinly traded public businesses.
· Assets – Net of assets and liabilities
· Take assets including depreciation, subtract out liabilities, and add goodwill. Not adjust to fair market value (e.g. nuclear plants are valuable b/c of low carbon footprint and difficulty to make new ones).
· Uses:
· Businesses facing liquidation
· Manager income-producing assets.
· Hybrid – Excess Earnings (asset and income)
· Quantify “excess earnings”, add into goodwill, and add to asset valuation.
· How do we pick a method?
· Understand the context – Motivation and environmental factors
· Evaluate pros and cons of each method
· Why buy someone (Motivation)?
· You think other party is undervalued
· Diversification
· Synergy
· Managerial self-interest
· Example of Environment
· See Slide 39.


February 2, 2009 **
Summary of where we’ve been:
Generally the MBCA and DE laws yield similar results. Occasionally the NYSE rules will kick in to go a little further.
	2 close corps, 30% stock deal
	MBCA
	DE

	Bidder
	
	

	Board
	Y
	Y

	SH Vote
	Y 
	Y 

	App
	N
	Y

	Target
	
	

	Board
	Y
	Y

	SH Vote
	Y (20% rule; §11.04(b) [g removes under certain circumstances])
	Y (20% rule; §251(f))

	App
	Y (§13.02(a)(1))
	Y (§262 (a-b); if dissent)



20% rule exists in DE, MBCA, and NYSE rules. 
APPRAISAL RIGHTS
· DE: §262(a) in gives appraisal rights, but (b) takes them away under the market-out exception. If it does, can get them back under C.
· MBCA: No appraisal rights because shares remain outstanding after the merger (§13.02(a)(1)).
· Divergence between MBCA and DE. Should they be able to bail? Can’t just sell, as close corporations. 

	2 public corps, 30% stock deal
	MBCA
	DE

	Bidder
	
	

	Board
	Y
	Y

	SH Vote
	Y 
	Y 

	App
	N
	N

	Target
	
	

	Board
	Y
	Y

	SH Vote
	Y (20% rule; §11.04(b) [g removes under certain circumstances])
	Y (20% rule; §251(f))

	App
	N (§13.02(a)(1))
	N 



Right to dissent removed due to 13.02(b) (restored if required to accept anything other than cash or another tradable security), or in DE restored if you get anything other than shares in the surviving company (even if not tradable).


	2 close corps, 15% stock deal
	MBCA
	DE

	Bidder
	
	

	Board
	Y
	Y

	SH Vote
	N (11.04(g); 20% rule)
	N

	App
	N (no vote, no rights)
	N (no vote, no rights)

	Target
	
	

	Board
	Y
	Y

	SH Vote
	Y 
	Y 

	App
	Y
	Y (if dissent)



Why would DE allow appraisal rights in case of cash offering, but MBCA does?	
· MBCA provides escape hatch, so you can get out.
· Doesn’t protect you against a bad deal; that’s what the shareholder vote is for.
· MBCA may protect cash deals because paying in cash is a big imposition. DE may not because paying a little more cash isn’t a huge imposition. However, making the buying corp pay out of its treasury may be too onerous.
-----
Problem Set I, p. 51
4. Same as 2. Only change is percentage

B – Cash Mergers
1. B buying T (T has 3 shareholders, both closely held)
a. Board action required?
i. DE: Yes under §251(b)
ii. MBCA: Yes under §11.04(a)
b. Shareholders have right to vote?
i. DE: 
1. T: Yes, under §251 (a).
2. B: No under §251(f).
ii. MBCA:
1. T: Yes under §11.04 (c)
2. B: No under 11.04(g)
c. Shareholder right to dissent?
i. DE: 
1. T: Yes under §262 (a).
2. B: No under §262(b)(1)
ii. MBCA: 
1. T: Yes under §13.02
2. B: No. Retaining shares, and no shareholder vote.




	2 close corps, cash deal
	MBCA
	DE

	Bidder
	
	

	Board
	Y
	Y

	SH Vote
	N
	N; §251(f)

	App
	N
	N (no right to vote)

	Target
	
	

	Board
	Y
	Y

	SH Vote
	Y
	Y

	App
	Y (no market-out)
	Y (no market-out)



2. Chef America (C) merging into Nestle (N) for $2bln. in cash.
a. Board Action? – Board approval of both required. C under MBCA §11.04 (a) and Nestle under DE §251 (b).
b. Shareholder vote? – Nestle – No under 251 (f) (possible exception under 251 (f)). C – No, as board approval qualifies as stockholder approval.
c. Shareholder dissent? – N – No under DE §262 (b) (1) (market out exception). C – Yes under 13.02 (a) (1) (although as a practical matter this shouldn’t be an issue).
	B public, T close; cash transaction
	MBCA
	DE

	Bidder
	
	

	Board
	Y
	Y

	SH Vote
	N
	N

	App
	N
	N

	Target
	
	

	Board
	Y
	Y

	SH Vote
	Y
	Y

	App
	Y (no market-out)
	Y (no market-out)



3. Pfizer buying Pharmacia for $60bln.
a. Board action?
i. DE: Yes under §251(b)
ii. MBCA: Yes under §11.04(a)
b. Shareholder right to vote?
i. DE: Yes under §251(a)
ii. MBCA: Yes under §11.04(a)
iii. NYSE: p. 43-44 Only relevant if listing additional shares.
c. Shareholder right to dissent?
i. DE: No under §262(b)(1).
ii. MBCA: Yes under §13.02.



	Both public; cash transaction
	MBCA
	DE

	Bidder
	
	

	Board
	Y
	Y

	SH Vote
	N
	N

	App
	N
	N

	Target
	
	

	Board
	Y
	Y

	SH Vote
	Y
	Y

	App
	N (market-out)
	Y (market-out, but rights restored.)



· Note difference here with target’s rights to shareholder dissent.

Problem Set II, p. 54 – Short Form Merger
P owns 92% of the outstanding shares of T. Both are closely held and have only one type of voting stock.
a. Board action required?
i. DE: Both boards must approve under §251(b)
ii. MBCA: P Appears yes under §11.04(a). T, no under §11.05(a)
b. Shareholder vote?
i. DE: Required under §251(c), but exempted under §251(g)
ii. MBCA: P Appears yes under §11.04(b). T, no under §11.05(a)
c. Shareholder dissent?
i. DE: No under §262(B)(2)
ii. MBCA: P yes, T no under §13.02(a)
d. Assume both P and T listed on NYSE. Right to dissent?
i. DE: No under §262(B)(1)
ii. MBCA: No under §13.02(b)
e. Upstream or downstream merger? Upstream, as the upstream (e.g. parent) corp. survives.

	P has 92% of T’s stock. Cashing out, both closely held.
	MBCA
	DE

	Bidder
	
	

	Board
	Y under §11.04(a)
	Y under §253(a)

	SH Vote
	N under §11.04(g)
	N under §253(a) and §251

	App
	N (no right to vote -> no rights; 13.02(a)(1)(i))
	N – no right to vote under §262(b)(1)

	Target
	
	

	Board
	No under §11.05(a)
	N under §253

	SH Vote
	No under §11.05(b)
	N under §253

	App
	Yes under 13.02(a)(1)(ii)
	Y under §253(d) and/or §262(b)(3)



· Short-form allowed when parent owns 90%+ of the child’s stock. 
· Why do a short-form merger?
· Way to get rid of the pesky few who refuse to sell, as they will challenge any parent-child business interaction and to get rid of any fiduciary obligations.



	P has 92% of T’s stock. Cashing out, both public.
	MBCA
	DE

	Bidder
	
	

	Board
	Y under 11.05(a)
	Y under §253(a)

	SH Vote
	N under §11.04(g)
	N under §253(a) and §251(g)

	App
	N (no right to vote -> no rights; 13.02(a)(1)(i))
	N – no right to vote under §262(b)(1)

	Target
	
	

	Board
	No under §11.05(a)
	N under §253

	SH Vote
	No under §11.05(a)
	N under §253

	App
	No. Given under 13.02(a)(1)(ii), but taken away under §13.02(b)(1)
	Y under §253(d) and/or §262(b)(3) (market-out does not apply)


· Note difference here in appraisal rights. MBCA takes away as long as you have market-out. However DE market-out does not apply to short-form minority shareholders’ appraisal rights, thus they remain despite being liquid.
· What about a downstream merger (child survives)? It seems that due to the fundamental change in the business of T, they might get to vote. Of course, they are getting cashed out, so do things as above.
· Also, does it make any difference what the consideration is? What if they give them stock in the parent?
· If parent is closely held, appraisal rights get the market-out exception
· Could also trigger a vote if using more than 20% of parent’s stock.

For next time, read 65-88.
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How do things change in the case of a downstream merger? This is when the subsidiary is the surviving corp.
	Parent merging into sub in downstream merger.
	MBCA
	DE

	Parent
	
	

	Board*
	Y under §11.04(a), 11.05
	Y under §253(a)

	SH Vote
	Y under §11.04(b) (no (g) exception)
	Y under §253(a); “approved by a majority of the outstanding stock of the parent corporation entitled to vote”

	App
	N under 13.02(a)(1)(i), and no market-out
	N – no right to vote under §262(b)(1)

	Sub
	
	

	Board
	No under §11.05(a)
	N under §253

	SH Vote
	No under §11.05(a)
	N under §253

	App
	Yes. Given under 13.02(a)(1)(ii), and no market-out.
	Y under §253(d) and/or §262(b)(3) (market-out does not apply)



* Where does it say you need approval of the parent board? It doesn’t. However, it explicitly says you don’t need the approval of the sub, and so requiring approval of the parent board is implied in 11.05. However, it directs you to other sections, which brings you back to 11.04(a), which requires parent board approval.
Note if publicly traded, both lose appraisal rights under MBCA, and sub still has it under 262(b)(3) in DE.

Asset Acquisitions
· Can the company borrow a whole bunch of money secured by the assets of the company, and then distribute it to shareholders? In short, does this involve a fundamental change in the company?
· No, as value was transferred to shareholders in the form of cash rather than equity.
· It is a rather large transaction, but it doesn’t change the business – it’s just now highly leveraged.
· 

Problem Set III, p. 58 – Asset Acquisitions
1. T is closely held company (bicycle store), owned in equal 1/3s by Lance, and his sons Abe & Biff. L wants to sell all of T’s assets to B (also closely held) for cash, and then liquidate.
a. Board Action Required?
i. DE:
1. T: Board approval required under §271(a). 
2. B: Board manages corp under §141(a), but no vote necessarily required. Could be within scope of directors, etc. No need to bother board to buy copy paper.
ii. MBCA:
1. T: Board approval under §12.02(b) “resolution by the board”
2. B: Under §8.01, we get an idea of what the board has to do, but don’t know how much they can delegate. As such, something governed by internal norms of the corporation. Typically, large acquisitions of assets are brought before the board.
b. Shareholder right to vote?
i. DE:
1. T: Required under §271(a) “authorized by a resolution adopted by the holders of a majority of the outstanding stock”
2. B: Probably not under §141(a).
ii. MBCA:
1. T: Yes under §12.02(a). “require the approval of the shareholders at a meeting at which a quorum consisting of at least a majority of the votes” (§12.02(e))
2. Unless a fundamental change, no right to vote.
c. Shareholder right to dissent?
i. DE:
1. T: No. Appraisal rights limited to case of merger under §262
2. B: No. Appraisal rights limited to case of merger under §262
ii. MBCA:
1. T: Yes under §13.02(a)(3)
2. B: Doesn’t appear to be under §13.02(a).
	Bidder buying target for cash, T then dissolving.
	MBCA
	DE

	Bidder
	
	

	Board
	No explicit requirement (see §8.01(b)), although usually brought to board.
	No explicit requirement (see §141(a)), although usually brought to board.

	SH Vote
	No.
	No.

	App
	No. (no vote, no rights)
	No.

	Target
	
	

	Board
	Yes under §12.02(b) 
	Yes under §271(a).

	SH Vote
	Yes under §12.02(a)
	Yes under §271(a).

	App
	Yes under 13.02(a)(3)
	No. Appraisal rights limited to mergers.



Why might a company want to do a transaction this way?
· Get rid of pesky bidder shareholder vote
· Can choose not to retain the liabilities of the target, unless it is an effective merger. Creditors rely on contract rights, so security interests may require their permission to sell all assets, or bond covenants may require creditor permission prior to merger or sale. Also, if target became a sub, the buyer’s liability is limited.
· Get to cherry pick the assets you want.
· Merger may be cheaper as it happens by operation of law, thereby reducing transaction costs.
· May be tax implications to either transaction.
· There is a question of time to completion of the transaction.

2. Chef America (T) wants to sell all assets to Nestle for $2bln, then its two shareholders want to liquidate.
a. Board Action Required?
i. DE:
1. T: Board approval required under §271(a). 
2. B: Depends on size and articles of incorporation. No absolute requirement unless it is a fundamental change (p. 33)
ii. MBCA:
1. T: Board approval under §12.02(b) “resolution by the board”
2. B: Depends on size and articles of incorporation. No absolute requirement unless it is a fundamental change (p. 33)
b. Shareholder right to vote?
i. DE:
1. T: Required under §271(a) “authorized by a resolution adopted by the holders of a majority of the outstanding stock”
2. B: Not unless it is a fundamental change in the business (see p. 33)
ii. MBCA:
1. T: T: Yes under §12.02(a). “require the approval of the shareholders at a meeting at which a quorum consisting of at least a majority of the votes” (§12.02(e))
2. B: Not unless it is a fundamental change in the business (see p. 33)
c. Shareholder right to dissent?
i. DE:
1. No. Appraisal rights limited to case of merger under §262
ii. MBCA:
1. T: Yes under §13.02(a)(3)
2. B: No under §13.02(a). If so, lost under (b)(1)
	Bidder (public) buying target for cash, T then dissolving.
	MBCA
	DE

	Bidder
	
	

	Board
	No explicit requirement (see §8.01(b)), although usually brought to board.
	No explicit requirement (see §141(a)), although usually brought to board.

	SH Vote
	No.
	No.

	App
	No. (no vote, no rights)
	No.

	Target
	
	

	Board
	Yes under §12.02(b) 
	Yes under §271(a).

	SH Vote
	Yes under §12.02(a)
	Yes under §271(a).

	App
	Yes under 13.02(a)(3)
	No. Appraisal rights limited to mergers.



3. Chef America (T) selling all assets to Nestle for 30% of Nestle’s stock. After transfer, T will liquidate, transferring all shares to shareholders.
a. Board Action Required?
i. DE:
1. T: Board approval required under §271(a). 
2. B: Yes under §152. “The board of directors may authorize capital stock to be issued for consideration”
ii. MBCA:
1. T: Board approval under §12.02(b) “resolution by the board”
2. B: Yes under §6.21(b)
b. Shareholder right to vote?
i. DE:
1. T: Required under §271(a) “authorized by a resolution adopted by the holders of a majority of the outstanding stock”
2. B: Not unless it is a fundamental change in the business (see p. 33
ii. MBCA:
1. T: Yes under §12.02(a). “require the approval of the shareholders at a meeting at which a quorum consisting of at least a majority of the votes” (§12.02(e))
2. B: No under §6.21(f)(1)(i) 
c. Shareholder right to dissent?
i. DE:
1. No. Appraisal rights limited to case of merger under §262
ii. MBCA:
1. T: Yes under §13.02(a)(3)
2. B: No under §13.02(a). If so, lost under (b)(1)
 
Note that if you do this as a 2-step transaction (issuing shares for cash, then buying someone out with the cash) because MBCA §6.21(f)(1)(i) is not satisfied, and so the 20% rule does not kick in. In DE, 20% rule is only in the mergers statute (251(f)).
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Some notes continued in notes for last time.
Question we were left with is whether we need shareholder approval for this kind of deal. This is a purchase where Nestle is purchasing substantially all of Chef America’s assets for 30% of Nestle’s stock.
	Bidder (public) buying target for 30% of stock, T then dissolving.
	MBCA
	DE

	Bidder
	
	

	Board
	Yes under §6.21(b); also see §8.01
	Yes under §152; also see §141.

	SH Vote
	Yes under §6.21(f) and NYSE §312
	Yes under NYSE §312 (but not DE law)

	App
	No under §13.02(a)
	No. Not a merger.

	Target
	
	

	Board
	Yes under §12.02(b) 
	Yes under §271(a).

	SH Vote
	Yes under §12.02(a)
	Yes under §271(a).

	App
	Yes under 13.02(a)(3)
	No. Appraisal rights limited to mergers.



4. Chef America (T) selling all assets to Nestle for 15% of Nestle’s stock. After transfer, T will liquidate, transferring all shares to shareholders.
a. Board Action Required?
i. DE:
1. T: Board approval required under §271(a). 
2. B: Yes under §152. “The board of directors may authorize capital stock to be issued for consideration”
ii. MBCA:
1. T: Board approval under §12.02(b) “resolution by the board”
2. B: Yes under §6.21(b)
b. Shareholder right to vote?
i. DE: 
1. T: Required under §271(a) “authorized by a resolution adopted by the holders of a majority of the outstanding stock”
2. B: Not unless it is a fundamental change in the business (see p. 33)
ii. MBCA:
1. T: Yes under §12.02(a). “require the approval of the shareholders at a meeting at which a quorum consisting of at least a majority of the votes” (§12.02(e))
2. B: Not unless it is a fundamental change in the business (see p. 33)
c. Shareholder right to dissent?
i. DE:
1. No. Appraisal rights limited to case of merger under §262
ii. MBCA:
1. T: Yes under §13.02(a)(3)
2. B: No under §13.02(a). If so, lost under (b)(1)
	Bidder (public) buying target for 15% of stock, T then dissolving.
	MBCA
	DE

	Bidder
	
	

	Board
	Yes under §6.21(b); also see §8.01
	Yes under §152; also see §141.

	SH Vote
	No.
	No.

	App
	No. under §13.02(a)
	No. Not a merger.

	Target
	
	

	Board
	Yes under §12.02(b) 
	Yes under §271(a).

	SH Vote
	Yes under §12.02(a)
	Yes under §271(a).

	App
	Yes under 13.02(a)(3)
	No. Appraisal rights limited to mergers.


-------------------------------------------------
WHAT CONSTITUTES “SUBSTANTIALLY ALL?”

Gimbel v. Signal (65)
· P is seeking preliminary injunction to prevent sale of Signal Oil, a wholly owned subsidiary of Signal Inc., without a shareholder vote to Burmah Oil for over $480mil.
· P is a stockholder in Signal Inc., a company that was originally incorporated in the oil business in 1922, and has since transformed itself into a conglomerate. (see p. 69)
· For a preliminary injunction, must show:
· P has a reasonable probability of success on the merits
· P will suffer irreparable injury in absence of injunction
· Claims damage in excess of $300mil, so cannot collect from directors
· Cannot “unscramble the eggs” once the sale is completed, as Burmah has done nothing wrong.
· Large harm to D in case of injunction. 
· Contract with Burmah allows Burmah to bail, thus potentially foreclosing the opportunity to sell.
· P’s Argument:
· Signal did not provide proper notice to the board for the meeting at which the sale was decided.
· D: Nothing to substantiate this. 12/14 directors attended, and the other two received notice.
· Signal Oil constitutes “substantially all” of Signal’s assets, and thus requires shareholder vote under §271(a).
· D: Statute only covers transactions of unusually profound character. Does not cover every transaction.
· Quantitatively speaking, assuming the $760mil value of Signal Oil from P’s expert, it is still less than half of Signal’s assets.
· P: Multi-business corps have “effectively emasculated §271,”
· D: Qualitatively speaking, we evolved into a multi-business corporation (see p. 69), and the buying and selling of other businesses is typical for us. Thus, this sale does not change our business focus (holding company)
· Verdict for D.

Notes:
· P’s argument is that this is a substantial change in the company. Signal Oil is how Signal started, and it really its heart and soul.
· D’s argument is that Signal used to be an oil company, but it has since diversified its interests. There was ample corporate democracy over the years (shareholders elect board), and this does not constitute substantially all assets either quantitatively or qualitatively.
· Quantitative:
· Is the sale of assets quantitatively vital to the corporation. Does it represent a large part of the economic activity of the company?
· In terms of total assets/revenue/etc.
· Qualitative:
· Does this alter the nature of the company’s core business?
· P: Quantitatively, the actual market price of Signal Oil may be considerably larger than the book value of the assets.
· Also, move away from oil has been pretty recent, and perhaps has not had time to react.

Katz v. Bregman (72)
· P owns 170,000 shares of D’s (Plant Industries’ CEO is Bregman) stock, and seeks preliminary injunction to stop sale of D’s sale of its Canadian assets to Vulcan Industrial.
· P: claims (i) breach of fiduciary duty and (ii) requires shareholder vote under §271(a).
· P: This transaction is sale of entire Canadian operations, with the stated purpose of adding cash to corporate balance sheets.
· D: In past 6mo, D has been disposing of unprofitable subsidiaries. (Louisiana Foliage, Sunaid Food Products & Plant Industries (Texas))
· P: Quantitatively: In most recent year, Canadian assets represented 51% of Plant’s assets, 45% of Plant’s revenues, and 52% of its pre-tax net operating income.
· P: Qualitative: Historically D’s business has been manufacture of steel drums, not the purchase and sale of industrial facilities. Further, the proposal to begin manufacturing plastic drums is a large departure from its previous successful business model.
· Verdict for P.

Hollinger v. Hollinger (74)
· “Has the judiciary transmogrified the words ‘substantially all’ in §271 . . . into the words ‘approximately half’?” No.
· P, Hollinger Inc. owns 68% of the stock of Hollinger Int’l, but as a condition of its purchase thereof has no control over management.
· D is trying to sell the Telegraph, a wholly owned subsidiary and major London newspaper group, to the Barclays.
· P argues that the Telegraph is by far the most prestigious and historic of D’s papers, and draws a large portion of D’s revenue. (see p. 83-4)
· D has many assets including (i) the Telegraph, (ii) the “Chicago Group” containing The Chicago Sun-Times and many Chicago-area newspapers, (iii) various smaller Canadian papers and (iv) The Jerusalem Post.
· Telegraph may be D’s most valuable single asset (p. 76).
· Quantitative: (p 83)
· Telegraph amounts to less than half of revenue.
· Telegraph amounts to less than a third of assets.
· Telegraph amounts to considerably smaller EBITDA (Earnings Before Interest, Taxes, Depreciation and Amortization) than the Chicago Group.
· Therefore, quantitatively the Tribune does not amount to “substantially all” of D’s assets.
· Qualitative
· D owns newspapers, and is in the business of buying and selling same (see p.76-66).
· After the sale of the Tribune, D’s business will be the same. They will, however, have more cash with which to purchase more lucrative papers.

Notes:
· Quantitative: Is the thing being sold economically vital to the corp?
· After the transaction, a lot is left after the transaction.
· Qualitative: Is the transaction very much out of the ordinary for the corp?
· To qualify as “substantially all”, sale has to be out of the ordinary and substantially alter the form of the business.
· This has to do with the economic quality of the asset, not the aesthetic aspects (e.g. dinner w/ the Queen of England)
· Under MBCA, §12.02, they clearly define what constitutes “substantially all.”
· Also, MBCA trigger’s shareholder vote if transaction leaves corp. without significant business activity.



Problem Set 4 (p. 89)
1. Privately held Chef America (T) being bought by publicly-traded Nestle for $2bln in cash.
a. Parties to the stock purchase agreement: Nestle is buying the stock of Chef America
b. Chef America Board Action Required:
i. MBCA: Under §6-7, does not appear to require board approval.
ii. DE: Under §202, does not appear to require board approval.
c. Board action required by Nestle:
i. MBCA: No explicit requirement (see §8.01(b)), although usually brought to board.
ii. DE: No explicit requirement (see §141(a)), although usually brought to board.
d. Chef America Shareholder Vote?
i. MBCA: No. (can choose not to sell)
ii. DE: No. (can choose not to sell)
e. Nestle Shareholder Vote?
i. MBCA: No.
ii. DE: No.
f. Options for Unhappy Chef America Shareholders?
i. Don’t sell
ii. Assuming selling shareholder is majority, they owe a fiduciary duty to minority shareholders. If transfer of control involves a large loss of corporate asset (think Perlman from last semester, where the change of control lost the company lost up-front cash payments (and all advantage therefrom) due to sale to steel company)
g. Options for Unhappy Nestle Shareholders?
i. Sue directors (and board if they approved) for violation of fiduciary duty (almost certain loss)
	Bidder (public) buying target’s shares for cash*
	MBCA
	DE

	Bidder
	
	

	Board
	No explicit requirement (see §8.01(b)), although usually brought to board.
	No explicit requirement (see §141(a)), although usually brought to board.

	SH Vote
	No.
	No.

	App
	No. (no vote, no rights)
	No.

	Target
	
	

	Board
	No.*^
	No.*^

	SH Vote
	Implicitly – can decide not to tender.
	Implicitly – can decide not to tender.

	App
	No. (no vote, no rights)
	No. Appraisal rights limited to mergers.


* Deal is not between the corps. anymore – it is between the Bidder and the shareholders of the Target.
*^ Board can block transaction via poison pill, seeking out white knight, etc. It has no statutory requirement to be involved, but it can do a lot of things to sway things.

2. Nestle buying Chef America for $2b plus 24% of outstanding Nestle stock.
a. Parties to the stock purchase agreement: Nestle is buying the stock of Chef America
b. Chef America Board Action Required:
i. MBCA: Under §6-7, does not appear to require board approval.
ii. DE: Under §202, does not appear to require board approval.
c. Board action required by Nestle:
i. MBCA: Yes under §6.21(b)
ii.  DE: No explicit requirement (see §141(a)), although usually brought to board.
d. Chef America Shareholder Vote?
i. MBCA: No. (can choose not to sell)
ii. DE: No.
e. Nestle Shareholder Vote?
i. MBCA: Yes under §6.21(f)(2)
1. Note: Appraisal rights under §13.02(a)(2).
ii. DE: 20% rule under §251(f)(3) does not kick in, as not a merger.
f. Options for Unhappy Chef America Shareholders?
i. Don’t sell
ii. Assuming selling shareholder is majority, they owe a fiduciary duty to minority shareholders. If transfer of control involves a large loss of corporate asset (think Perlman from last semester, where the change of control lost the company lost up-front cash payments (and all advantage therefrom) due to sale to steel company)
g. Options for Unhappy Nestle Shareholders?
i. Sue directors (and board if they approved) for violation of fiduciary duty (almost certain loss)
	Bidder (public) buying target’s shares for 24% of B’s stock
	MBCA
	DE

	Bidder
	
	

	Board
	Yes under §6.21(b)
	Yes under §152.

	SH Vote
	Yes under §6.21(f)
	No, but required under NYSE §312

	App
	No. under §13.02(a)(2).
	No.

	Target
	
	

	Board
	No.*^
	No.*^

	SH Vote
	Implicitly – can decide not to tender.
	Implicitly – can decide not to tender.

	App
	No. (no vote, no rights)
	No. Appraisal rights limited to mergers.



3. Target shareholders (3; closely held) selling to Bidder for 14% of bidder stock.
a. Board Action?
i. MBCA:
1. T: No.
3. B: Yes under §6.21(b)
ii. DE:
1. T: No.
2. B: Yes under §152. “The board of directors may authorize capital stock to be issued for consideration”
b. Shareholder Vote:
i. MBCA:
1. T: No.
2. B: Not unless it is a fundamental change in the business (see p. 33) 
ii. DE:
1. T: No.
2. B: Not unless it is a fundamental change in the business (see p. 33)
c. Shareholder Dissent?
i. MBCA:
1. T: No. §13.02
2. B: No. §13.02
ii. DE:
1. No. Appraisal rights limited to case of merger under §262
2. No. Appraisal rights limited to case of merger under §262

	Bidder (public) buying target’s shares for 14% of B’s stock
	MBCA
	DE

	Bidder
	
	

	Board
	Yes under §6.21(b)
	Yes under §152.

	SH Vote
	No. Not over 20% for §6.21(f)
	No.

	App
	No. under §13.02(a)(2).
	No.

	Target
	
	

	Board
	No.*^
	No.*^

	SH Vote
	Implicitly – can decide not to tender.
	Implicitly – can decide not to tender.

	App
	No. (no vote, no rights)
	No. Appraisal rights limited to mergers.
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Triangular Merger: Bidder creates a wholly-owned sub, S, and funds it with shares of Bidder. Target merges into S, and pays T’s shareholders in shares of B. This way you end up with B owning S (which is effectively T) as a wholly-owned sub. This is useful because (assuming no more than 20% of B’s stock used) it releases B from a shareholder vote.
Reverse-Triangular Merger: Same as triangular except that S merges into T. T’s shareholders get B’s stock, and B retains T outright as a wholly-owned sub. This allows B to retain licenses, etc. that become void if T were to merge into another company. 

Problem Set 5 (p. 95)
1. Forward triangular merger between two closely held corps for 30% of bidder’s stock.
a. Who survives, who disappears? NewCo will survive, and Target will disappear (definition of triangular merger)
b. Board Action Required?
i. DE:
1. Bidder: Yes under §161
2. Target: v
3. NewCo: Yes under §251(b)
ii. MBCA:
1. Bidder: Yes under §6.21(b)
2. Target: Yes under §11.04(a)
3. NewCo: Yes under §11.04(a)
c. Shareholder Vote?
i. DE:
1. Bidder: No. §251(f; 20% rule) only applies to parties to transaction.
2. Target: Yes under §251(c)
3. NewCo: No under §251(f)
ii. MBCA:
1. Bidder: Yes under 6.21(f) (vote for disposition into NewCo, not merger)
2. Target: Yes under §11.04(b)
3. NewCo: No under §11.04(g)
d. Appraisal Rights?
i. DE:
1. Bidder: No. Not a party to the transaction.
2. Target: Yes under §262(b).
3. NewCo: No under §262(b).
ii. MBCA:
1. Bidder: No under §13.02(a)
2. Target: Yes under §13.02(a)
3. NewCo: No under §13.02(a) (no vote, no rights).
e. What would be required if Bidder did not have sufficient unissued shares?
i. DE: Under §102(a)(4) cert. of inc. details number of shares that may be issued. Requires board approval under §242(b)(1) and shareholder approval under §252(b)(2).
ii. MBCA: §2.02(a)(2) details number of shares that may be issued. Requires board approval under §10.03(a) and shareholder approval under §10.03(b)
f. How does forward triangular merger differ from direct merger? In a direct merger, B acquires all assets and liabilities of T. Here, B ends up with a wholly-owned sub that effectively (but not legally) is T. 
	 	MBCA
	Bidder
	Sub
	Target

	Board Approval
	Yes under §6.21(b)
	Yes under §11.04(a)
	Yes under §11.04(a)

	Shareholder Approval
	Yes under §6.21(f) (20% rule)
	No under §11.04(g)
	Yes under §11.04(b)

	Appraisal Rights
	No under §13.02 (not a party to merger)
	No vote, no rights.
	Yes under §13.02(a)

	DE
	Bidder
	Sub
	Target

	Board Approval
	Yes under §152-161
	Yes under §251(b)
	Yes under §251(b)

	Shareholder Approval
	No. §251(f; 20% rule) only applies to parties to transaction.
	No under §251(f)
	Yes under §251(c)

	Appraisal Rights
	No. Not a party to the transaction.
	No under §262(b).
	Yes under §262(b).



Notes on Pfizer-Pharmacia merger agreement (p. 789) (reverse-triangular merger):
· Treasury shares and shares owned by Pfizer will be canceled.
· Pfizer gains nothing from having them, as it will end up with 100% of Pharmacia’s shares anyhow.
· Publicly owned shares will be converted into 1.4 shares of parent stock.
· All shares of Pharmacia stock will be canceled and cease to exist.
· Only right people have after this is a conversion right (see above)
· By operation of law, each share of the sub becomes converted into a share of the target corporation.

2. Reverse triangular merger between two NYSE traded corps for 23% of bidder’s stock. *NOTE* A reverse-triangular merger can be effectuated as a share exchange under MBCA §11.03, and is then treated as a merger.
a. Who are the parties to the merger? Pharmacia and NewCo
b. Acquisition consideration? Target’s shareholders get 23% of Bidder’s stock from NewCo, and NewCo’s shareholder (Bidder) gets full control of Target.
c. Which company stays and which disappears? Target stays, NewCo disappears.
d. Difference between forward and reverse triangular merger? Difference is strictly one of form rather than substance. In a forward merger B ends up owning NewCo, whereas in a reverse merger B ends up owning T. Both T and N would be all of T’s assets, etc., but only in a reverse merger would B retain things that void upon T’s acquisition. *Note* A good contract will use terms like “significant change in control of T”
e. Board Action Required?
i. DE:
1. Bidder: Yes under §161
2. Target: Yes under §251(b)
3. NewCo: Yes under §251(b)
ii. MBCA:
1. Bidder: Yes under §6.21(b)
2. Target: Yes under §11.04(a)
3. NewCo: Yes under §11.04(a)
f. Shareholder Vote?
i. DE:
1. Bidder: Yes. §251(f; 20% rule) only applies to parties to transaction; Yes under NYSE rule 312 (p.43).
2. Target: Yes under §251(c)
3. NewCo: Yes under §251(c)
ii. MBCA:
1. Bidder: Yes under 6.21(f) and NYSE rule 312 (vote for disposition into NewCo, not merger)
2. Target: Yes under §11.04(b)
3. NewCo: Yes under §11.04(b)
g. Appraisal Rights?
i. DE:
1. Bidder: No. Not a party to the transaction.
2. Target: No under §262(b)(2)(B)
3. NewCo: Yes under §262(b). (market-out not applicable as NewCo not traded)
ii. MBCA:
1. Bidder: No under §13.02(a)
2. Target: No under §13.02(b)(3)
3. NewCo: Yes under §13.02(a). (market-out not applicable as NewCo not traded)



		MBCA
	Bidder
	Sub
	Target

	Board Approval
	Yes under §6.21(b)
	Yes under §11.04(a)
	Yes under §11.04(a)

	Shareholder Approval
	Yes under §6.21(f) (20% rule) and NYSE 312
	Yes under §11.04(b)
	Yes under §11.04(b) (vote not lost under §11.04(g))

	Appraisal Rights
	No under §13.02 (not a party to merger)
	Yes under §13.02(a). (market-out not applicable as NewCo not traded)
	No under §13.02(a)

	DE
	Bidder
	Sub
	Target

	Board Approval
	Yes under §152-161
	Yes under §251(b)
	Yes under §251(b)

	Shareholder Approval
	Yes. §251(f; 20% rule) only applies to parties to transaction; Yes under NYSE rule 312 (p.43).
	Yes under §251(c)
	Yes under §251(c)

	Appraisal Rights
	No. Not a party to the transaction.
	Yes under §262(b).
	No under §262(b)(2).



3. Reverse triangular merger between NYSE traded Bidder and closely held Target for 4.8% of Bidder’s stock
a. Parties to merger: NewCo merging into Target.
b. Surviving Corp: Target
c. Board Action Required?
i. DE:
1. Bidder: Yes under §161
2. Target: Yes under §251(b)
3. NewCo: Yes under §251(b)
ii. MBCA:
1. Bidder: Yes under §6.21(b)
2. Target: Yes under §11.04(a)
3. NewCo: Yes under §11.04(a)
d. Shareholder Vote?
i. DE:
1. Bidder: No. 
2. Target: Yes under §251(c)
3. NewCo: Yes under §251(c)
ii. MBCA:
1. Bidder: No.
2. Target: Yes under §11.04(b)
3. NewCo: Yes under §11.04(b)
e. Appraisal Rights?
i. DE:
1. Bidder: No. Not a party to the transaction.
2. Target: Yes under §262
3. NewCo: Yes under §262(b). (market-out not applicable as NewCo not traded)
ii. MBCA:
1. Bidder: No under §13.02(a)
2. Target: Yes under §13.02(a)
3. NewCo: Yes under §13.02(a). (market-out not applicable as NewCo not traded)
		MBCA
	Bidder
	Sub
	Target

	Board Approval
	Yes under §6.21(b)
	Yes under §11.04(a)
	Yes under §11.04(a)

	Shareholder Approval
	No. (not 20%)
	Yes under §11.04(b)
	Yes under §11.04(b) (vote not lost under §11.04(g))

	Appraisal Rights
	No under §13.02
	Yes under §13.02(a). 
	Yes under §13.02(a)

	DE
	Bidder
	Sub
	Target

	Board Approval
	Yes under §152-161
	Yes under §251(b)
	Yes under §251(b)

	Shareholder Approval
	No. (no 20%)
	Yes under §251(c)
	Yes under §251(c)

	Appraisal Rights
	No. Not a party to the transaction.
	Yes under §262(b).
	Yes under §262(a)




4. Reverse triangular merger between NYSE corps where T shareholders receive cash.
a. Board Action Required?
i. DE:
1. Bidder: No. §141(a)
2. Target: Yes under §251(b)
3. NewCo: Yes under §251(b)
ii. MBCA:
1. Bidder: No. §8.01(b)
2. Target: Yes under §11.04(a)
3. NewCo: Yes under §11.04(a)
b. Shareholder Vote?
i. DE:
1. Bidder: No. 
2. Target: Yes under §251(c)
3. NewCo: Yes under §251(c)
ii. MBCA:
1. Bidder: No
2. Target: Yes under §11.04(b)
3. NewCo: Yes under §11.04(b)
c. Appraisal Rights?
i. DE:
1. Bidder: No. Not a party to the transaction.
2. Target: Yes under §262(b)(1)
3. NewCo: Yes under §262(b). (market-out not applicable as NewCo not traded)
ii. MBCA:
1. Bidder: No vote, no rights.
2. Target: No under §13.02(b)(3)
3. NewCo: Yes under §13.02(a). (market-out not applicable as NewCo not traded)
		MBCA
	Bidder
	Sub
	Target

	Board Approval
	No, but customary. §8.01
	Yes under §11.04(a)
	Yes under §11.04(a)

	Shareholder Approval
	No.
	Yes under §11.04(b)
	Yes under §11.04(b) (vote not lost under §11.04(g))

	Appraisal Rights
	No under §13.02 (not a party to merger)
	Yes under §13.02(a). 
	No.

	DE
	Bidder
	Sub
	Target

	Board Approval
	No, but customary
	Yes under §251(b)
	Yes under §251(b)

	Shareholder Approval
	No.
	Yes under §251(c)
	Yes under §251(c)

	Appraisal Rights
	No. Not a party to the transaction.
	Yes under §262(b).
	Yes (market out, then exception to the exception)



5. HP and Compaq
a. This is a reverse triangular merger. NewCo will disappear.
b. Math:
i. 1.8B Compaq shares, each getting 0.6325 shares of HP
ii. Compaq shareholders to get about 1.14B HP shares.
iii. 1.94 B HP shares outstanding before transaction.
iv. 3.08 HP shares after transaction.
v. Compaq shareholders getting approx. 37% of HP’s stock.
c. Board Action Required?
i. DE:
1. Bidder: Yes under §161
2. Target: Yes under §251(b)
3. NewCo: Yes under §251(b)
ii. MBCA:
1. Bidder: Yes under §6.21(b)
2. Target: Yes under §11.04(a)
3. NewCo: Yes under §11.04(a)
d. Shareholder Vote?
i. DE:
1. Bidder: Yes. §251(f; 20% rule) only applies to parties to transaction; Yes under NYSE rule 312 (p.43).
2. Target: Yes under §251(c)
3. NewCo: Yes under §251(c)
ii. MBCA:
1. Bidder: Yes under 6.21(f) and NYSE rule 312 (vote for disposition into NewCo, not merger)
2. Target: Yes under §11.04(b)
3. NewCo: Yes under §11.04(b)
e. Appraisal Rights?
i. DE:
1. Bidder: No. Not a party to the transaction.
2. Target: No under §262(b)(2)(B)
3. NewCo: Yes under §262(b). (market-out not applicable as NewCo not traded)
ii. MBCA:
1. Bidder: No under §13.02(a)
2. Target: No under §13.02(b)(3)
3. NewCo: Yes under §13.02(a). (market-out not applicable as NewCo not traded)
f. HP has enough authorized shares, and thus can issue w/o amending incorporation documents.
g. Vote Question:
i. 1,939 M outstanding shares.
ii. 838 M voted for
iii. 793 M voted against.
iv. 014M abstained.
v. 1645 voted in total.
vi. DE: Failed under §251(c) which requires approval of a majority of those entitled to vote.
1. HP not a party to the merger, so merger not governed by DE law. Voting is all under NYSE.
vii. NYSE: Passed. Need a majority of at least 50% of eligible votes. (p. 44)
viii. MBCA: Passed. §7.25. Need quorum of at least 50% of eligible votes, and votes for must exceed those against.



		MBCA
	Bidder
	Sub
	Target

	Board Approval
	Yes under §6.21(b)
	Yes under §11.04(a)
	Yes under §11.04(a)

	Shareholder Approval
	Yes under §6.21(f) (20% rule) and NYSE 312
	Yes under §11.04(b)
	Yes under §11.04(b) (vote not lost under §11.04(g))

	Appraisal Rights
	No under §13.02 (not a party to merger)
	Yes under §13.02(a). (market-out not applicable as NewCo not traded)
	No under §13.02(b)(3)

	DE
	Bidder
	Sub
	Target

	Board Approval
	Yes under §152-161
	Yes under §251(b)
	Yes under §251(b)

	Shareholder Approval
	Yes. §251(f; 20% rule) only applies to parties to transaction; Yes under NYSE rule 312 (p.43).
	Yes under §251(c)
	Yes under §251(c)

	Appraisal Rights
	No. Not a party to the transaction.
	Yes under §262(b).
	No under §262(b)(2).



For Next Time: Through 128.


February 25, 2009 ** (some notes in those for last time)
Problem Set 6 (p. 101) – Compulsory Share Exchange under MBCA §11.03
1. B and T closely held. T shareholders to receive 30% of B’s stock.
a. Board Action?
i. B: Yes under §11.04(a)
ii. T: Yes under §11.04(a)
b. Shareholder Vote?
i. B: No under §11.04(g); Yes under 6.21(f)
ii. T: Yes under §11.04(b)
c. Shareholder Appraisal?
i. B: No under §13.02(a)
ii. T: Yes under §13.02(a)(2).
		MBCA
	Bidder
	Target

	Board Approval
	Yes under §11.04(a)
	Yes under §11.04(a)

	Shareholder Approval
	Yes (No under §11.04(g), but Yes under §6.21(f) (20% rule) )
	Yes under §11.04(b)

	Appraisal Rights
	No under §13.02 
	Yes under §13.02(a)(2)



2. B and T closely held. T shareholders to receive 15% of B’s stock.
a. Board Action?
i. B: Yes under §11.04(a)
ii. T: Yes under §11.04(a)
b. Shareholder Vote?
i. B: No under §11.04(g)
ii. T: Yes under §11.04(b)
c. Shareholder Appraisal?
i. B: No under §13.02(a)
ii. T: Yes under §13.02(a)(2).
		MBCA
	Bidder
	Target

	Board Approval
	Yes under §11.04(a)
	Yes under §11.04(a)

	Shareholder Approval
	No under §11.04(g)
	Yes under §11.04(b)

	Appraisal Rights
	No under §13.02 (not a party to merger)
	Yes under §13.02(a)(2)



3. Two NYSE corps, T shareholders to receive 23% of B’s stock.
a. Board Action?
i. B: Yes under §11.04(a)
ii. T: Yes under §11.04(a)
b. Shareholder Vote?
i. B: Yes. Controlled by §11.04(g); 6.21(f); NYSE 312.
ii. T: Yes under §11.04(b)
c. Shareholder Appraisal?
i. B: No under §13.02(a)
ii. T: No under §13.02(b)(3)
		MBCA
	Bidder
	Target

	Board Approval
	Yes under §11.04(a)
	Yes under §11.04(a)

	Shareholder Approval
	Yes (No under §11.04(g), but Yes under §6.21(f) (20% rule) )
	Yes under §11.04(b)

	Appraisal Rights
	No under §13.02 (not a party to merger)
	No under §13.02(b)(3)



DE FACTO MERGERS
Some states recognize de facto mergers (substance) some do not (form).
Form: DE
Substance: NJ, CA
Three permutations of this doctrine’s use:
· Doesn’t exist
· Exists as equitable remedy (court-made)
· Exists statutorily (CA)

Applestein v. United Board & Carton (103)
· Interstate (CEO and sole shareholder is Epstein) merging into United.
· In a written agreement (NOT described as merger) Epstein agrees to assign all shares of Interstate stock to United in exchange for 40% stake in United.
· Interstate will dissolve and be subsumed into United.
· United will go from 7 to 11 board members (new ones named in agreement)
· Proposal to issue stock submitted to United shareholders due to NYSE rules.
· As no vote under state law, no appraisal rights.
· P wants appraisal rights.
· Shareholders of U will be diluted because U has net worth of $7,559,509 and I has worth of $1,638,053. 
· U is worth $31.49/share
· Once combined will have $9,197,562, but will have 400,000 shares, so will have worth after transaction of $22.99/share.
· Of course, these are book values, so we have no idea what (a) they are currently worth and (b) what profit they can generate.
· Epstein and Interstate have sued United for SP, and United describes as a merger.
· Additional factors p. 107-108
· Every element of a merger is in agreement:
· Transfer of all shares of acquiree
· Assumption of acquiree’s liabilities
· Pooling of interests
· Joinder of officers
· Retention of acquiree C-level personnel.
· Shareholder(s) of acquiree exchange shares for those of acquirer.
· Allowing this farce would enable company to bypass shareholders’ appraisal rights.

DOCTRINE OF INDEPENDENT LEGAL SIGNIFICANCE.
Hariton v. Arco Electronics (114)
· Arco (DE) selling all assets to Loral (NY) for 283,000 Loral shares, and then distributing same to Arco’s shareholders through a “reorganization”
· Because dissolution and sale of assets is a legal course of action, court refuses to declare this an illegal action (de facto merger lacking requisite approvals).
· P argues that this isn’t a sale of assets as the companies claim, but is really a merger. If it were a sale of assets, the shareholders could make the decision to continue as a holding company.
· Allowing A to remain a holding company allows for its shareholders to effectively vote as a block, thereby acting as a single, controlling shareholder.

Rauch v. RCA (117)
· RCA becoming a sub of GE through reverse-triangular merger (with Gesub).
· P owns preferred shares of RCA stock, which RCA has the sole right to redeem for $100/share.
· Merger agreement gives P $40/share (which P does not allege is unfair).
· Nothing in RCA’s certificate of incorporation gives holders of preferred stock, such as P, the right to redeem, and therefore as redemption is legally distinct from conversion due to a merger, P loses.

Plasternak v. Glazer (120)
· Merger agreement provides that Houlihan’s will become a sub of Zapata via a forward triangular merger.
· P alleges proposed merger is invalid because despite being approved by more than 50%, it did not meet the 80% “supermajority” provision on D-corp (Zapata; Glazer is CEO)’s certificate of incorporation.
· Glazer owns or controls 35% of Zapata and 73.3% of Houlihan’s 
· D claims is that P’s only vote is for the issuance of shares into the sub, and thus is governed by NYSE 312, not DE law, and so the supermajority provision does not apply.
· Court says that certificate of incorporation is a K btw corp and shareholders, and so must be interpreted according to parties intent. 
· Drafters of cert. failed to specify that they meant only mergers involving Zapata (rather than a sub, etc.), and so D’s argument fails.
· Thus, this becomes a contractual issue. While DE courts will allow you to utilize whatever provision of the law you see fit to effect a (de facto) merger, you cannot do so with a contractual obligation.

Irving Bank Corp. v. Bank of N.Y. Co. (125)
· IBC suing BNY (as a BNY shareholder) for a vote under NY law as the transaction constitutes a merger.
· BNY seeks to do a 2-step hostile merger with IBC by:
· Acquiring all or most of IBC’s shares
· Consummating a merger.
· BNY shareholders have not approved the transaction by 2/3 vote (as required if merger), but have authorized the stock for the transaction under NYSE rules (by less than 2/3).
· De Facto Merger (in case of 2-step merger) only applied in NY if:
· Merger must take place quickly after the initial transaction and
· NY law prevents a merger for five years after the share acquisition unless Target board approves merger prior to share acquisition.
· Seller must quickly cease to exist
· “Where the acquirer corporation purchases all the target’s assets, leaving the target a mere shell, the transaction bears a distinct resemblance to a merger.” (127)
· D wins because 2-step merger plan does not meet two prongs above.

Bottom Line:
· De Facto Merger Doctrine exists in some jurisdictions. Codified in CA, and judge-made in others.
· If one of the merger partners is in one of these jurisdictions, this is something you will have to take into account.

For Next Time: Read Chapter 5.


March 4, 2009**
So far we’ve looked at the statutory bases for doing mergers. Important because we need to know who has to do what in terms of the law. 
· Today, we’ll be looking at Pfizer and Pharmacia, as well as the Galaxy-Trekker deal, and looking into what documentation needs to be done in order to do the deal. 
· All of this will be done under the shadow of the law.
· All we’re going to do is look at the broad organization of these things.
· The nuts and bolts we’ll get in practice
· Most complex commercial transactions are rather boiler-plate.
· It used to be a great advantage to be the one who put together the first draft.
· As everything was done on paper, edits were time-consuming and difficult.
· There are a couple of preliminary documents before the actual merger document:

Galaxy-Trekker deal on 286
· Galaxy International makes shoes targeted at skateboarders
· They are on NYSE
· Trekker makes high-quality, high-priced skateboards
· Edgy
· Popular
· Privately held
· Galaxy is looking to add top-end apparel lines, and skateboard manufacturing to their shoe line.
· Trekker wants cash, and also wants to be able to expand more, which they currently lack the resources for.
· Has a few sets of owners (founders, management, VCs), all of which may have separate interests.
· Transactions usually start without the lawyers, often in the form of informal discussions between top management.
· Letter of Intent – 
· Binding: NDA, fee payments, etc.
· Other parts generally non-binding.
· Acquiring company wants to do due diligence so they know what they’re buying.
· Target may do due diligence to the extent that they are getting stock, equity, or that Target management will have an ongoing role in the combined company.
· Why an NDA:
· Protection of information s.a. trade secrets, customer lists, etc.
· Don’t want to drive up price by leaking to market or stirring up other bidders.
· Target might otherwise shop Bidder’s bid.
· Lawyers typically draft the agreement to cover information that (1) they didn’t already have and (2) isn’t publicly available.
· No shop clause, however, may violate Revlon duties.
· If target backs out, Bidder has all this info and can go hostile.
· Standstill agreement (Bidder cannot go hostile)
· Purposes of LoI:
· Lists the points of agreement that have been reached.
· It narrows the number of uncertain terms.
· Permits you to pursue (costly) regulatory approvals
· Price may or may not be in there, but unlikely. Bidder will want to wait because they have a better picture of the company. Target will want to fix price early before Bidder sees all their warts, and while they have less to lose.
· Even a non-binding term will create a psychological anchor.
· CAN BE BINDING. BE VERY CAREFUL.
· LOI litigation typically turns on an obligation to continue negotiations in good faith.
· Purchase Price: Using Trekker as an example
· VC gets cash
· Founders get cash & notes
· Management gets equity, as they are being kept around.
· Looking at Pfizer-Pharmacia deal
· Strict stock deal.
· If representing the target, you worry that Bidder stock will tank between time agreement signed and the time the deal closes.
· You may put in a re-evaluation clause that will adjust the ratio
· Could put on a collar (floor and ceiling)
· Collar Example
· Start off assuming fixed exchange ratio of 1.4 shares of Bidder per share of Target.
· Shares of Bidder trading at $15.
· 1m outstanding shares of the Target
· At this price, shareholders of Target get $21m of value, or $21 per share of Target.
· If you set a floor of $18, that means that the exchange rate must be adjusted to at the time of closing each share of Target gets enough shares of Parent to be worth $18.
· Thus, Exchange Rate * Parent Price > $18.
· Alternatively, ER > $18/price.
· 

Ch 5 (p. 285) notes:
· Discussions usually start with an NDA
· Letter of intent serves as:
· Outline for future negotiations
· Memorialize key terms of agreement
· Writing to memorialize other obligations.

· Arnold Palmer Golf Co. v. Fuqua Indus., Inc. (287)
· Arnold sues Fuqua for breach of K stemming from memo of intent signed by both.
· Fuqua acquires Fernquest and Johnson with Palmer’s help, and
· Palmer incorporated in OH and markets golf paraphernalia. 
· It does none of its own manufacturing.
· Sought to acquire Fuqua for its manufacturing facilities (25% of combined company; want access to the Palmer name)
· Memo confirmed proposed terms (p. 288) and conditioned obligations upon:
· Preparation of definitive agreement
· Approval by Fuqua’s board.
· Deal: Fuqua would transfer all of FJ plus $700k to Palmer, and gets 25% of Palmer’s shares.
· Fuqua backed out. (289 top)
· Palmer (P) argues that this is a detailed enough understanding to constitute a contract.
· D argues that (a) it isn’t a contract, and (b) even if, it is conditioned on a number of things, and as they are not satisfied, so no obligation.
· P counters that agreement as a whole really shows that both intended to be bound. Further, both parties are bound to make a good-faith effort to complete the transaction, and thus Fuqua breached by failing to make a good-faith effort.
· Hist: Dist. found no obligations until conditions met, and case dismissed.
· Issue: Did the memo constitute intent of parties to enter into a binding agreement?
· Holding: Paragraph may be read to impose an obligation, and therefore parties’ intent should be determined by a trier of fact.

· Earn-out – Target’s post-closing performance directly affects the total purchase price paid.
· Escrows – A portion of the payment price is held by a third party after closing until certain conditions are met.



March 16, 2009
· Warranties and Covenants:
· Disclosure tools, encouraging full disclosure of the seller.
· Risk allocation tools.
· Materiality Qualifiers:

Types of Compensation:
· Fixed Exchange Ratio - Each share of the Target gets a set number of shares of the Bidder.
· Floor – Value to target shareholders must be above a certain dollar amount, and we take the greater of (the set ratio) and (the ratio that would give the Target shareholders the floor amount worth of Bidder stock).
· Ceiling – Value to target shareholders must be below a certain dollar amount, and we take the lesser of (the set ratio) and (the ratio that would give the Target shareholders the ceiling amount worth of Bidder stock).
· Collar – use of both a floor and ceiling.
· Setting floor and ceiling to the same value makes this a fixed price deal.
· Fixed Dollar Value
· Floating exchange ratio
· Ceiling – Fix the maximum number of Bidder shares to be issued.
· Floor – Fix the minimum number of Bidder shares to be issued.
· Collar – Combination of floor and ceiling
· Setting floor and ceiling to same value is fixed exchange ratio.

· In re RJR Nabisco, Inc. Shareholders Lit. (301)
· Claims: Seeing Preliminary injunction claiming board breached (a) duty of good faith and (b) due care.
· Oct. 19 ’88, Management decided to go private via LBO at $75/sh.
· Oct. 24, KKR made a 2-step bid w/ first for $90/sh for up to 87% of shares.
· Nov. 2, Special Committee sought bids.
· Nov. 18: Three bids:
· Management valued at $100/sh ($90 cash, $6 preferred, $4 equity)
· KKR at $94/sh ($75 cash, $11 preferred, $8 convertible debt (converts to 25% equity))
· First Boston – Not fully developed (see bottom 302)
· Bids raised:
· Mgmt: $101
· KKR: $105
· First Boston: $103-$115
· Mgmt learned of talks with KKR from reporter.
· KKR demanded that their bid be acted on that day 
· Mgmt responded with a $108 bid (305-06)
· KKR agreed to extend deadline, and extracted a $0.20/sh reimbursement fee.
· Final bids of $108 (Mgmt) and $109 (KKR; 30min expiration)
· Committee’s advisors found Mgmt bid to be worth $108.50-109 and KKR’s to be worth $108-108.50.
· Board considered factors on 308-09 and recommended the KKR bid.
· Held: Both bids were complex, and work of financial advisors does not seem incredible. 
· KKR’s offer had short expiration, and committee did not act in its own interest in accepting it.
· Committee made decision using all material information reasonably available.
· Notes:
· Management decided to take company private
· KKR offered a bid
· Board decided to auction the company off
· Board is interested due to management LBO, so set up committee of outside members.
· Notes on payment structures:
· Cumulative – Dividends are guaranteed. They owe you your dividends, and if they fail to pay it rolls over to the next one. Dividends cannot be paid on common stock until preferred stock is paid in full.
· Exchangeable – Exchangeable for an identical bond on the option of the company.
· Paid in Kind – Payment via goods/services other than cash. Likely other securities.
· Preferred – In the case of bankruptcy, you get your paid-in capital back before the common stockholders.

For Next Time: 177-208



March 18, 2009 **
· Agreements for Pfizer/Pharmacia and Trekker/Galaxy are structurally quite similar.
· In the negotiations for merger, the farther along the more likely the Target is to be hurt if things fall apart. As such, Target will try to negotiate the price early on, possibly at the point of the Letter of Intent.
· LOI suits are usually surrounding contractual agreement to negotiate in good faith toward an ultimate merger.
· Later, we get a merger agreement, which will lay out all of the terms of the merger.
· There is some time required to get everything in order and (possibly) to pass regulatory hurdles, so closing happens some time afterwards.
· At the time of signing, a lawyer has a number of worries.
· As a Bidder, you ultimately worry that you aren’t buying what you think you are.
· Much of your information comes through the due diligence process, and any financial information is likely about a year old, it is possible that you just don’t have good information.
· Handle this through the use of warranties, which often have to be satisfied at both signing and closing.
· You also worry about Target management doing certain things to devalue the company.
· This is handled via the use of covenants, preventing Target management from doing things without Bidder approval.
· Violation of a warranty or covenant often gives the Bidder walk-away rights.
· As a Buyer, you want to make it hard for Bidder to walk away. As there is always something wrong with the financial statements, performance, etc., you have to struggle not to effectively be giving the Bidder an option.
· This is usually handled with a materiality qualifier.
· Also may use a “basket,” meaning that the aggregate deviations must pass a certain dollar amount before a warranty/covenant is deemed to be violated.
· CONSIDERATIONS:
· Knowledge Requirement:
· Strict Liability
· Actual Knowledge
· Constructive (should have known) Knowledge
· Covenants (see p. 873) are promises that the Target management make regarding happenings after the signing but before closing.
· Indemnification provisions handle the discovery of things that would trigger walk-away discovered after the closing.
· There aren’t common. Most warranties, etc., explicitly terminate at time of closing.



· IBP, Inc. v. Tyson Foods, Inc. (336)
· IBP seeks to compel a merger (SP) between it and Tyson.
· Merger agreement signed Jan. 1, 2001 and fully authorized by Tyson’s shareholders.
· IBP plagued by two things:
· Poor first quarter related to a slump in the supply of cattle.
· A small sub of IBP called DFG that had a multi-million dollar scandal.
· Tyson’s founder and controlling shareholder, Don, asked the company to back out of the transaction.
· He didn’t know about DFG – CEO (his son) and board didn’t think it was worth telling him.
· Tyson backs out and sends letter to IBP citing DFG as the primary cause.
· HISTORY:
· 1999 and 2000, IBP management (as Rawhide Group) proposes an LBO (339) of $22.25/share.
· 1998 – Bought DFG for $91m with an earn-out provision.
· Former CEO ran DFG.
· Left in Sept. 00, and IBP found accounting problems.
· Initial conclusion that earnings overstated by $9m.
· IBP auctioned off. Two primary bidders were Tyson (largest Chicken co) and Smithfield (largest Pork co).
· IBP informed both of DFG issues, and offered complete information to Tyson, but insisted on giving the same info to Smithfield. Not wanting Smithfield to have competitive info re: a new Tyson acquisition, Tyson did not fully pursue.
· Merger agreement allows Tyson to walk for undisclosed material liabilities, but issues at DFG were, at least in a macro sense, disclosed.
· IBP must show:
· Agreement is a valid K.
· IBP has substantially performed and is willing to complete.
· IBP has no adequate remedy at law
· IBP is a consistently, but erratically profitable company. (356)
· As Tyson was fully aware of the issues IBP was undergoing, it cannot use them to justify breach of the merger K without showing them to be a breach on IBP’s part.
· IBP gets Specific Performance.
· NOTES:
· Tyson alleges material adverse effect at DFG, as reason to walk away.
· According to the court, company failure during industry collapse constitutes a material adverse effect. The fact that it’s hitting everyone else is irrelevant.


March 23, 3009 ** (raw case briefs from April Xin)
More from the merger agreements:
· Who are the parties to the merger agreements?
· Pfizer: Formally, Pfizer’s merger sub and Pharmacia, however looking at p. 789, Pfizer is a party as well. Thus, in a triangular merger, Target will not enter into a merger agreement that does not bind the parent.
· Trekker: This is stock purchase agreement, so formally it’s just Galaxy and the shareholders, but on p. 843 Trekker is also a listed party.
· Merger agreements
· Warranties
· Representations
· Covenants
· Conditions Precedent
· Indemnification (sometimes)

APPRAISAL RIGHTS AS EXCLUSIVE REMEDY
Imagine you are a shareholder of a closely held Target, the other shareholders have approved the merger, and you don’t like it?
· You go to the court, and ask for the fair value of your stock.
· You may want either (a) fair value or (b) injunctive relief
· Could sue on the basis of:
· Lack of fairness
· Deception
· Conflict of Interest
· If majority shareholder is the Acquirer…
· Duty of Care
· Unfairness
· Appraisal (just want cash, and offered amount insufficient)
· DE §262: 
· (d) Corp will notify each stockholder entitled to vote of vote and availability of appraisal rights at least 20 days before vote.
· Each stockholder wanting appraisal rights must deliver written demand for appraisal to corp before the vote.
· This provides advance warning to the corporation.
· A proxy or vote against the merger does not constitute such demand.
· You cannot vote in favor of the merger.
· Within 10 days of merger becoming effective, company must send notice that merger was approved.
· (e) W/i 120 days of receiving notice, shareholder (or company) may commence Appraisal Rights proceeding in Court of Chancery.
· w/i 60 days of such notice, if haven’t filed suit, may decide to accept the proposed compensation.
· MBCA Ch. 13:
· §13.21: must (1) give company notice of intent to dissent prior to vote and (2) cannot vote for the transaction.
· §13.24: You get what the corporation considers to be fair cash value, and if you want more you get to go to court.
· Weinberger revisited:
· UOP bought a majority stake of a Target, had some plans, and ultimately decided to merge. They did so via a reverse-triangular merger. 
· Some minority shareholders objected to the amount of cash compensation. Rather than suing for appraisal, they sued for injunction. 
· There was a requirement for approval of the minority shareholders, just of half of whom voted, and just over half of those voted in favor.
· Ps argue that even though it was ratified by a majority of the minority, it was done so w/o all of the information that was required.
· There were valuation studies done by T involving inside information, that Ps argue should have been disclosed. As there was a lack of disclosure, the vote doesn’t count, and so there is no ratification. Thus, the deal is unfair.
· D comes back and says that Ps are arguing about price of shares, and thus should have gone to Appraisal. As P failed to do so, no remedy.
· Court found that 
· information was not given to minority shareholders, and
· therefore the vote did nothing to shift the burden of fairness
· Points from this case:
· Gets rid of Delaware Block Method for valuation, which excluded present value discounting information.
· Previously, had to show a business reason to get rid of the minority. Court acknowledges this is a non-requirement, and thus gets rid of the requirement.
· Court seemed to say that except for extraordinary circumstances, such actions should be brought as an appraisal hearing. (Overruled by Rabkin)
· Set up a bifurcated fairness standard:
· Dealing
· Price



Rabkin v. Philip A. Hunt Chemical Corp (177)

· Class action on behalf of minority stockholders of Hunt, challenging merger of Hunt with majority stockholder Olin. Appeal from dismissal. Proposed amended complaint contends that merger fails to meet entire fairness standard under Weinberger.
· March 1983 – Olin buys 63.4% outstanding shares of Hunt from Turner at $25/share. Agreement also requires Olin to pay $25/share if Olin requires remaining stock w/in one year thereafter.
· Done at Turner’s insistence; possibly to guard Olin from suits re: break of majority shareholder fiduciary duty.
· Olin began merger proceedings on March 23, proposing to pay $20/share. Hunt Board Special Committee’s financial advisor indicated that the price was fair, but the range was probably $19-$25. Outside directors of Hunt recommended that Olin consider raising price; Olin didn’t.
· Plaintiffs argue that price offered was inadequate because Olin unfairly manipulated the timing of the merger. Interoffice memos suggest that Olin deliberately avoided acquiring stock prior to March 1, 1984 to avoid paying $25/share.
· [D would argue that under Weinberger Ps should have gone for appraisal, as they are complaining about price, and thus this should be dismissed. Previous Court agreed.]
· Ps didn’t go to appraisal because there is also a fair dealing argument here.
· Also, maybe the fair value is $20.
· At time of Weinberger could argue that courts in Appraisal hearings had full equitable powers to deal with contract issues, etc. 
· Court finds that case was wrongly dismissed. Weinberger isn’t limited to issues of deception. Procedural fairness is also a concern. Plaintiffs have averred specific facts. Schnell, inequitable conduct will not be protected merely because it is legal.
· Court finds that issues of appraisal must go through appraisal hearings.
· Anything else can go to general suit, and would not be under the procedural requirements for appraisal
· Reversed and remanded.

Cavalier Oil Corp v. Harnett (189)

· Appeal by Cavalier, cross appeal by Harnett (shareholder) from final judgment determining fair value of stock owned by Harnett in EMSI. Appraisal action followed short-form merger of EMSI into Cavalier.
· Derivative claims generally not permitted in appraisal remedy. Harnett raises a corporate opportunity claim – is it permissible to expand the appraisal remedy to include this issue? Can his claim be considered in valuing his shares?
· Harnett alleges wrongdoing directly related to the fair value of his stock, not the validity of the merger itself. Claim is thus “more personal than derivative.”
· Cavalier claims that there is a corporate opportunity issue that preceded the freeze-out, which unfairly raised the value in the eyes of the court. 
· EMSI is the company that Harnett had a 1.5% interest in.
· The claim was diverted to EMI, which was set up to exploit this corporate opportunity.
· The court consolidated EMI and EMSI, divided by number of shares of EMSI, and granted that value to Arnett.
· Argument for whole thing: Opportunity belonged to EMSI, not EMI, so only way to show full value to shareholder is to roll everything in together.
· Argument against: An appraisal hearing is NOT the correct place to do this. A corporate opportunity case should be brought as a duty of loyalty/fiduciary duty claim.
· Notes:
· P had been frozen out, so his shares were converted into a right to consideration. As such, no longer operative, and cannot file a derivative suit.
· Court allows them to consider the corporate opportunity issue inside the appraisal hearing.
· Also, court considered whether a minority discount should have been assessed.
· For: would trade for less if there were a market b/c they have no control.
· Against: do not want to impose penalty. Also §262 talks about fair value not market value, and could say that using just the financials excludes a control premium, and that majority acquirer is willing to pay more, and thus should not get a discount.
· Court doesn’t care about the market price, but the investor’s ongoing cash flows.

For Next Time 371-393 (Williams Act)


March 25, 2009

Cede & Co. v. Technicolor, Inc. (195)

· Appeal from judgment in an appraisal action. Cash-out merger of minority shareholders of Technicolor.
· MAF merged wholly-owned sub Macanfor into Technicolor, the surviving corp. (Reverse triangular.) Defendant-appellee is Technicolor. Plaintiffs-appellants are Cinerama Inc, beneficial owner of Technicolor stock, and Cede, the record owner of those shares.
· Cinerama disagrees with court’s method of appraising fair value of Technicolor shares.
· Technicolor’s board held a special shareholders’ meeting on January 24, 1983. At the meeting, MAF and Technicolor completed the merger. Cinerama argues that it’s Perelman’s company (film and video, sell assets) that should have been valued, not Kamerman’s company (consumer-oriented businesses, one hour photo.)
· Two-step merger: tender offer, followed by cash-out of minority shareholders. Is it the same as a single-step merger?
· Tender offer is quicker. No requirement for meetings, notice, etc.
· No due diligence, reps, warranties, etc.
· Court of Chancery interpreted the statute in question as having a “but-for” clause: “But elements of future value, including the nature of the enterprise, which are known or susceptible of proof as of the date of the merger and not the product of speculation, may be considered [unless, but for the merger, such elements of future value would not exist.]” Declares that statutory appraisal is the same for one- and two-step mergers.
· Supreme Court of Delaware says this interpretation doesn’t square with Weinberger. Fair value should take into account all relevant factors other than speculation.
· Perelman had plans for Technicolor before the merger and began implementation before January 24. Plan was therefore operative reality on the date of the merger.
· Value added to the going concern by the “majority acquiror” during the transient period of a two-step merger, accrues to the benefit of all shareholders and must be included in the appraisal process on the date of the merger.
· Notes:
· Do we count the value that is added by the Perelman Plan? YES.
· In a one-step plan if the Perelman plan was not yet in place, but had been fully communicated, §262(h) “Shares exclusive of any element of value arising from the accomplishment or expectation of the merger or consolidation. . . . In determining such fair value, the Court shall take into account all relevant factors.”
· Thus, if Perelman had not put the plan into place before the merger, the mere fact of 2-step merger is enough to make it count, because as soon as he has majority control, the plan belongs to the company.
· Bottom Line:
· Include elements of future value, so long as not subject to speculation.
· Perelman plan is not speculative, and has good projections, and thus the speculative nature of the plan is what matters most, not the nature of the transaction.
· Courts typically look at future value, and make §262’s exclusive clause a very limited exception. If you can make good projections of what the income streams will be, they don’t care which management team they came from.

Notes Generally:
· Lots of academic ink spilled on whether a minority discount should be assessed, and are still uneven, but still tend to allow post-merger value to be included (despite what DE §262 says).


Williams Act:
· Requires person (or group, conglomeration, etc.) who acquires more than 5% of a company’s stock to file a report indicating:
· Source of funds used to purchase
· Plans for Target in event they gain control
· Used Valuations/Factors:
· Present Value Discounting
· Value of Assets
· Multiples of Earnings
· Share Price
· We’re going to look at tender offers and the requirements surrounding them.
· Until the Williams act came in 1968, there were regulations that governed merger transactions that involved shares of stock. oHoHowever, cash tender offers were largely unregulated.
· Tender offers were often first-come-first-served
· Ending up as a minority is BAD.
· Often had very short timing
· Not having time to research/think is BAD.
· Why should you have to go public after acquiring 5%?
· Shareholder protection. They get to see things coming.
· Management gets to see it, and make a response so that shareholders can make an informed decision.
· Can also give management time to generate value through an auction.
· 
GAF Corp. v. Milstein (376)
· P alleges that D, his two sons and his daughter violated §13(d) by failing to file.
· Issue: Whether the organizing of a group of stockholders constitutes a reportable event.
· The Milsteins received about 10.25% collectively when The Ruberoid Co., owned by them, merged into GAF, before the effective date of the Williams Act.
· The Complaint alleges that sometime after the effective date, they formed a “conspiracy . . . to act as a syndicate or group.”
· Williams act focuses on battle for control, so as soon as that intent is agreed upon by a qualifying group, the act’s reporting requirements are triggered.
· Notes:
· Case involves two classes of shares
· A group that had received over 10% of convertible preferred shares.
· Then they started buying up common shares.
· Rule is (now) that if you go over 5% of voting shares, you have to report.
· If they converted all of their shares to common, they would have less than 2% of the common shares.
· Received the 10% before the Williams Act took place
· Question is, do reporting requirements apply?
· They do, because after the effective date of the Act, the group came together with the intention of gaining control by acting in concert, thereby forming a “person” within the meaning of the act, and in so doing, that “person” “acquired” the convertible shares, triggering the reporting requirements.
· This view has been adopted by the SEC, under §13(d)(3):
· Form 13D requires information on:
· Purpose of transaction (item 4)

For Next Time: 393-422


March 30, 2009 ** (some notes on previous case)
Rondeau v. Mosinee Paper Corp. (383)
· Issue: Is a showing of irreparable harm necessary for a private litigant to obtain injunctive relief under the Williams Act?
· Injunction to prevent voting of the shares, and require a divestment.
· P makes paper.
· D decided P was a good investment, and started buying lots of P’s stock.
· D conceded to violating the act, claimed ignorance, quickly filed, and claimed no harm to P or its shareholders.
· Williams act protects incumbent management and shareholders from a battle for control. Not in play here, and no other irreparable harm, so no injunction.
· Notes:
· Could argue lack of standing – why should Target be allowed to sue?
· Most courts will give standing to either the shareholders or Target, but only for injunctive relief, not for damage action.
· 1. There is a private right of action.
· 2. Who has standing? Target, and possibly shareholders who sold to him after he acquired the requisite percentage.
· If you file a 13D, the price goes up.
· Argument for granting these things is for deterrence. 
· Generally, there is high compliance with section 13. 

Chromalloy American Corp. v. Sun Chemical Corp. (387)
· P is a diversified $1.4B company.
· D is a $400M company.
· D’s CEO and Chairman has been a big player in instigating the purchase of P’s stock.
· D purchased 5.2% of P’s shares, and was required to report
· D did so, stating the acquisition was for investment, disavowing intent to vie for control, but leaving the possibility open.
· D filed four amended reports.
· Later in the year, D’s holding had increased to about 10%.
· Issues:
· Did D have a disclosable purpose to acquire control?
· Did the court err in refusing to order disclosure of D’s proposal for corporate changes other than control?
· D had an evidenced “desire to influence substantially the policies, management and actions of [P]”, which amounts to a bid for control. (388)
· Thus, court justified in requiring D to disclose intent to gain control, albeit indirect.
· As to the other issue, “[r]elief beyond compliance with the reporting requirements is justified only if the petitioner can show irreparable harm in the absence of such relief.” (citing Mosinee)
· Notes:
· P wanted to restrict further acquisitions by D (for 90days; cooling-off period)
· Court finds that Williams act was not designed to do more than force disclosure.
· P also wanted more detail re: D’s intent for the company
· Court says that all they have to disclose is an intent to control the company, but no specifics thereof. Control is seeking to influence the management of the company.

TENDER OFFERS
Regulations put in place largely due to Saturday Night Special – cash offer that was FIFO with a limited number of shares, which scared investors into tendering lest they find themselves as minority shareholders.
· 14(e)(1) Offer must be open for at least 20 business days
· 14(d)(10) All who tender must be treated equally
· Right to pro-rata tender


SEC v. Carter Hawley Hale (CHH) Stores, Inc. (393)
· The Limited attempted to take over CHH.
· SEC brought action to prevent CHH from repurchasing its own shares without complying with tender offer provisions of 14d, in an attempt to fend off Limited’s takeover.
· Why is this an effective takeover defense? 
· It may drive liquid assets out of the company, thereby making it less attractive.
· If you have an affiliate party who you know will not tender, you can make it easier for them to retain a large amount of control.
· April 4, 1984: Limited commenced tender offer for 20.3M shares (55%) of CHH for $30/sh.
· Prior to announcement, shares traded at $23.78
· By April 16, shares concentrated in hands of arbitrageurs, trading at $29.25/sh.
· April 16, CCH responded, calling offer inadequate. 
· Announced plan to repurchase up to 15M shares for up to $500M.
· Limited sought TRO, which was denied.
· CCH began repurchase on April 16, and purchased 244,000sh for average of $25.25/sh.
· By April 22, CCH had 15M shares.
· On April 24, when Limited’s offer ended, CCH terminated repurchases, having about 17.5M or 50% of its shares.
· April 25, Limited increased price to $35/sh.
· SEC filed action alleging that CCH’s repurchase program constituted a tender offer.
· SEC Argues:
· Dist. Ct. erred in applying the Wellman test
· Dist. Ct. erred in not applying the S-G Securities test.
· Rejected because vague and difficult to apply.
· Rule 13e-4 recognizes that an issuer may engage in repurchase activity constituting a tender offer.
· Court declined to say all repurchases during a tender offer for issuer’s shares are tender offers.
· Wellman Factors: (discussed on 398)
· Active & widespread solicitation of public shareholders
· Solicitation made for substantial percentage of stock
· Offer to purchase made a premium over trading price
· Premium must be at time of offer to purchase, not some preceding event.
· Terms of offer are firm, not negotiable.
· Offer contingent on tender of a certain number of shares.
· Offer open for a limited period of time.
· Offeree pressured to sell stock.
· Public announcement of plan precedes rapid accumulation of shares.
· Many of the prongs were not met; Dist. Ct. did not err. AFFIRMED.

Hanson Trust PLC v. SCM Corp. (402)
· Appeal from District decision granting SCM a preliminary injunction preventing Hanson, its executives, agents, etc., from purchasing shares in SCM and from exercising voting rights for currently held shares.
· Granted on basis that Hanson’s Sept. 11 acquisition of 3.1M shares through five private and one open market purchase constitute a tender offer.
· History:
· Hanson cash tender offer for $60/sh
· SCM management (white-knight; Merril-Lynch capital markets) counterproposal for LBO at $70/sh
· Hanson offer at $72
· LBO offer at $74, with crown jewel provision
· Hanson terminated offer, and later decided to purchase shares to prevent LBO.
· Bought 3.1M shares through five private and one open market purchase, all at $73.50.
· Purpose of Williams Act to protect average shareholder and require disclosure.
· Not a tender offer because:
· Purchases primarily from sophisticated investors.
· Total of six sellers
· No pressure
· No active and advanced publicity.
· Price not a premium
· No conditions Warranties
·  to purchases
· No time limit.
· Not a tender offer, but is it a de facto tender offer?
· Nothing to support this in the statute or SEC Regs.

Gilbert v. El Paso Co. (418)
· Dec 20, 1982: Richard Bressler of Burlington called Travis Petty of El Paso, and notified him that Burlington’s board authorized him to initiate a tender offer to gain control of El Paso.
· Dec 21, Burlington launched a tender offer for up to 25,100,000 shares of El Paso (49.1%).
· Added to the 538k shares Burlington already owned, it was 51.8%.
· Offer could be withdrawn until Jan 19, 2983, evidenced no intent of B to but the rest of EP’s shares, and left consideration for the potential second step open.
· Due to this and the inadequacy of the $24 price, the board rejected the offer
· El Paso implemented golden parachutes and other rights to halt the merger (see 419)
· Eventually they agreed for Burlington to get an option to purchase 4,166,667 treasury shares for $100M. Burlington would place a new offer for $24 including safeguards for the shareholders left at the second step.
· Ps challenge two things:
· Substitution of the January offer for the December one.
· Direct purchase of Burlington of the above-mentioned shares.
· Claim is that these (i) reduced the shares B ultimately purchsed from stockholders and (ii) diluted the proration pool established under the Dec offer by allowing shareholders outside of the class to tender.
· Ps argue that B breached duty of good faith and fair dealing in the tender offer contract.
· However, B reserved the right to pull out, and can only be liable if it deliberately caused the condition precedent.
· B, however, that was not B’s purpose in entering into the deal with EP.
· AFFIRMED.

For Next Time: 422-454


April 1, 2009
Bottom line looking at tender offers:
· They are basically contractual
· Thus, it’s important how your structure the contract, and what you put into it. The Williams act is a regulatory framework into which the K fits.

State Takeover Protections
Motives:
· Good:
· Investor Protection
· Bolster local economy
· Bad:
· Prevent takeovers.

Edgar v. MITE Corp. (422)
· IL law in question:
· Applies to anyone with more than 10% of shares, or if any 2 of these are met:
· Principal office in IL
· Is incorporated in IL
· 10% of stated capital and paid-in-surplus in-state.
· Requires any tender offer to register w/ secretary of state.
· 20 days after registration, offer becomes registered unless secretary calls a hearing.
· Hearing is to adjudicate the substantive fairness of the offer.
· Hearing must be held if requested by:
· Majority of outside directors, or
· 10% of IL shareholders.
· Secretary can deny registration based on fairness of (a) price or (b) process.
· No limits on when the hearing must take place or length of same
· Issue: Act Conflicts with the Williams Act:
· It is possible to comply with both, so no physical impossiblity.
· Thus, conflicts if it is so inconsistent with the Williams act that it frustrates the purposes of same.
· Objectives of Williams Act:
· Protect investors
· Primarily through provision of information.
· Provide a fair balance between a bidder and incumbent management
· Provides Investor autonomy – decision should ultimately be left to the investor.
· Issue: Conflicts with the Commerce Clause:
· A state cannot put a burden on inter-state (rather than intra-state) commerce directly, and cannot do so indirectly (incidentally) unless outweighed by benefit to local policy.
· Given that a likely bidder-shareholder pair are both non-Illinois based, it could regulate transactions between two non-IL entities.
· Also, could put significant burdens on interstate commerce.
· State argued the Internal Affair Doctrine
· This is that the Corp is a creation of the state, and the state controls the internal affairs of the Corp. (even if principal place of business is elsewhere, shareholders are geographically diverse, etc.)

CTS Corp. v. Dynamics Corp. of Am. (433)
· Challenging Constitutionality of law that:
· Requires majority vote of all disinterested shareholders (of each class of stock) or approval of directors to bestow voting rights on Bidder, when Bidder reaches 20%, 33.3%, or 50%.
· Bidder can require management to hold such a vote.
· If rights not bestowed, Bidder can redeem the shares from Target at fair market value.
· Applies to any corporation with:
· 100 or more shareholders
· Incorporate in IN
· This is critical.
· Principal place of business or substantial assets in IN
· 10% or more than 10,000 shareholders in IN.
· Commerce Clause Argument:
· Still could affect Bidder and Shareholder both outside of IN.
· Preemption Argument
· This tilts the playing field is what IN argues.
· SCOTUS compares this to the IL act, saying that it may slightly favor management, but not to the detriment to the shareholders.
· This is similar to other, older state statutes requiring supermajority votes for a merger. 
· SCOTUS says that purpose is really to protect investors, not to forbid slight adjustments to the balance between bidder and management.
· The Court ultimately concludes that the Williams act isn’t to tip the playing field, but that tipping is exactly what states do in their incorporation laws.
· Goal is not to tilt. That doesn’t stop states from doing so.
· Opened the door to lots of statutes:
· Had to be sure that they governed your own corporations:
· Incorporated in the state
· Dealt with issues that corporate law is designed to deal with (internal affairs).

Amanda Acquisition Corp. v. Universal Foods Corp. (445)
· If you acquire more than 10% of a company, you are prohibited from merging with that company for three years, unless it is approved by the board before you make the acquisition.
· No opt outs by the Target (e.g. in their cert. of inc.)
· This effectively blocks many back-end mergers.
· Why is this bad?
· Financing may be conditioned on the merger.
· In the case of an LBO, the equity is secured by the assets of the Target.
· Thus, no hostile MBOs.
· May block tax benefits.
· Court says that there is no physical impossibility.
· It seems that indirect preemption is basically moot as the securities act claims not to affect any state law that “does not conflict”.
· “conflict” is open to interpretation: Goals v. Impossiblity.

Additional comments on state anti-takeover statutes:
· First, DE has a statute very much like the one in Amanda, except it allows some outs:
· If you purchase 85% of the shares.
· Etc.
· Other types of statutes:
· Type in CTS: Control Share Acquisition Statute – can’t vote w/o subsequent shareholder approval.
· Fair Price statutes: Require you give the second tier exactly what you gave in the first tier (preventing coercive tender offers).
· Redemption Right Provisions: give shareholders the right to redeem shares from acquirer for cash if acquirer goes over certain percentages. Effectively turns a partial offer into a complete offer.
· Fiduciary Duty provisions: Authorizes board in defensive measures to consider other constituencies beyond shareholders (allowing broader leeway to use a poison pill; e.g. for threat of closing a plant).
· Business Combination Statute (like in Amanda)
· Most severe statutes exist in PA. They have a control share acquisition statute with very limited opt outs, a business combination statute (like in Amanda), a redemption statute (at 20%), fiduciary duty statute, and a disgorgement of profits (anti-greenmail) statute. 
· One type of statute is in almost every jurisdiction.
· They apply to tender offers, and usually apply even if the offer is negotiated.
· Primarily designed to thwart hostile takeovers.

For Next Time: 209-246
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Anti-takeover statutes:
· Generally, unless they get approval in advance, a bidder cannot easily take over the target.
· These are largely to prevent a 2-stage takeover.
· Given that LBOs usually have conditioned debts using the Target’s assets as collateral, delaying any merger generally halts an LBO.
· DE Anti-Takeover Statute, §203
· No business combinations with an “interested stockholder” (15% threshold) within 3 years of time that stockholder became interested.
· Can get approval of the board prior to acquisition.
· If you want to do a leveraged transaction, you have to do a tender offer and get over 85% of shares (excluding those owned by officers and through ESPPs).
· Even if you failed to get approval before the transaction, and you failed to get 85%, you can get the combination if (a) a subsequent board approves it, and (b) it passes with 2/3 of the disinterested shareholders.
· Can opt out of this entirely in articles of incorporation
· In WI this is manditory.
· Fair Price: Some statutes require payment of fair price on second step, which require either:
· Same exact compensation in second step, or
· Supermajority approval of proposed compensation.
· Redemption Rights:
· If you take over a certain percetage of the company, all shareholders can tender their shares for the set price.
· Business Compensation Statutes:	
· Prevent combinations under certain circumstances.
· Fiduciary Duty Statutes:
· Board can consider other constituencies beyond shareholders (e.g. workers, etc. – legal argument for poison pills to encourage the business to keep jobs).
· Disgorgement (Anti-Greenmail) Statutes:
· Any gain made by a greenmailer can be recovered by the corp through a suit.

SUCCESSOR LIABILITY:
· Mostly an issue of future contingent (e,g. strict/product liability) liabilities in the case of asset purchases.
· PPG (213)
· Dispute re: patent license rights. 
· Question is whether in a merger there was a “transfer” of a “non-transferable” patent right.
· In a merger, two companies are brought under one organization.
· However, the agreement was personal to Permaglass, and when they merged, it would be transferring the privileges of the agreement, effectively doing an end-run around the intent.
· On the flip side, they could have contracted around the possibility through a change of control/merger provision).
· Could have likely gotten around the issue by merging Guardian into Permaglass.
· Court could have had two answers:
· Merger means transfer of all assets and liabilities to the surviving corp, which triggers assignability clauses.
· Matters who mergers into whom.
· However, given the language of the agreement, it is clear that PPG didn’t want the license to go to any other entity besides Permaglass, which factored heavily into the agreement.
· This isn’t a transfer, it’s a merger.
· Doesn’t matter which corp. survives.
· Notes:
· If bargaining for the licenses, you need to be sure you can get them, or get indemnities s.t. the price is adjusted if you don’t.
· Other courts have found that a merger does not constitute a transfer (sometimes with an exception when the clause says “transfers by operation of law”).

Mesa v. Philips (221)
· Mesa (T. Boone Pickins) seeks declaratory judgment that they are not obliged to refrain from purchasing stock in Philips (who previously acquired GAO).
· GAO was acquired by Philips as a white knight in response to an offer by Mesa.
· As part of the deal, Mesa entered a Standstill Agreement with Philips, where Philips paid Mesa a lot of money for their shares, and an agreement not to buy shares of GAO.
· Philips claimed to have an understanding of implication in agreement that Mesa cannot go after the combined entity.
· Mesa did not share this agreement, and it wasn’t explicitly stated in the agreement.
· They didn’t want to give him any ideas, so didn’t put it in the agreement.
· Standstill agreement basically says that Mesa agrees not to go after GAO.
· Mesa argues it’s going after (a) Philips, or (b) the combined company, not GAO.
· Philips claims that it succeeds to the benefits of the K by operation of law upon merger.
· Court finds that intent of the K was to prevent Mesa from interfering re: the merger between GAO and Philips.
· No meeting of the minds re: Mesa going after Philips.
· Had they merged Philips into GAO, then it would still be GAO.


Branmar (225)
· Lease in controversy between Branmar Theatre and Branmar Inc (shopping center).
· Inc leased property to Theatre with a non-assignability clause, likely to protect Inc. against insolvent or poorly-run tenants, or people trying to make money off of a low-priced lease.
· Also, Inc. wanted the theatre to be managed by the Rapaport family. 
· Theatre loaned a lot of money to Inc. to build the theatre. Also, Theatre paid lessor $25k/yr plus a percentage of profits.
· Schwartzes tried to buy lease from Theatre, but Inc. refused to allow the assignment.
· Then, Rappaports sold stock of Theatre to the Schwartzes
· Inc. argues that sale of stock is a breach of the non-assignability clause. 
· Court says that:
· Inc. knew stocks could be transferred, but didn’t put in a clause to prevent that.
· Inc’s argument is that lease was for management by Rappaports, as lease was for percentage, so this matters.
· Court says that base fee is substantial, so that wasn’t a critical part of the K.
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Successor Liability
Problems on 227:
1. What happen to a lease (no non-assignability clause) of Target in a (a) merger, (b) stock purchase, (c) reverse triangular merger, (d) forward triangular merger, or (e) sale of assets?
a. Lease transfers by operation of law.
b. Target retains lease. Only control of target changed.
c. Target survives, so shouldn’t be any issue.
d. Lease transfers by operation of law to the Bidder’s sub.
e. Depends on the nature of the sale agreement. Lease may be sold (assigned) 
2. What happen to a lease of Target with a non-assignability clause (landlord veto power) in a (a) merger, (b) stock purchase, (c) reverse triangular merger, (d) forward triangular merger, or (e) sale of assets?
a. Depends on the jurisdiction, but there is a potential problem for the courts to call this a transfer, giving landlord veto power.
b. Target retains lease.
c. Target survives. No issue.
d. Depends on the jurisdiction, but there is a potential problem for the courts to call this a transfer, giving landlord veto power.
e. This is a transfer. No question.

Bud Antle (231)
· Eastern partially took over management of B&B under an option agreement.
· B&B had large debt to P
· P argues defacto merger as an exception to the general rule that no debts are transferred in an asset purchase.
· Exceptions to the general rule: 
· Buyer expressly or impliedly assumes the debt.
· Defacto Merger
· Continuation of the Business (Target)
· Continuity of shareholders (Target)
· Target liquidates
· Bidder assumes liabilities
· Mere Continuation
· Fraud
· Court says:
· Not even sure there’s been a transfer of assets (question for fact-finder (jury))
· Even if assets transferred, there’s no continuity of shareholders, and so it’s not a defacto merger.

Ruiz (238)
· Ruiz was an IL worker injured by a machine made by Custom Stainless, a CA corp.
· Custom dissolved in 1986, and sold assets to Blentech (CA Corp)
· In CA, a Bidder that buys and continues a product line, you take the contingent liabilities of the old manufacturer by operation of law.
· None of the standard exceptions for asset purchase rules apply here.
· As such, choice of law here is very important, as no such provision in IL.
· Court ultimately splits the choice of law problem into tort law and corporate law.
· They find that CA Corp. law apples, and IL tort law applies.
· The question, then, becomes whether the assumption of liabilities as such is a corporate or tort issue.
· They find that this exception is part of tort law, and thus it does not apply.
· Notes:	
· This issue of long-tail tort creditors is a big and troubling one.
· DE now requires target firms that dissolve to take steps to ensure that there is a fund to cover liabilities that may crop up in the next ten years.
· As long as the court later determines that the steps taken were reasonable at the time there were taken, dissolving corp’s shareholders and directors are protected from liability.

Taxes:
· Shareholders will have to pay taxes on the difference in basis and payment.
· Target firm will have to pay taxes on sale of assets.
· There are a number of tax-deferred transactions.
· Class A Reorg: Statutory Merger
· If you get a share of the acquiring firm, the basis transfers from the Target shares. 
· Thus, the reorganization is tax free, but will have to pay taxes if selling.
· Rule in mixed compensation mergers:
· If half or more of the compensation is shares of the acquiring firm, then it is eligible for tax-free status.
· If not, none of it is tax free.
· Example:
· You own a share of T with a basis of $30.
· You receive $100 in consideration.
· If you get $100 cash, you have to pay tax on the capital gain of $70.
· If it’s all shares, then your basis transfers.
· Suppose you receive $40 and 1 share worth $60. Above the 50% threshold, so you pay tax on the cash (minus basis), and you own the share basis-free.
· Class B Reorg: If bidder trades its voting stock in tender offer where it gets more than 80% of Target shares, tendering shareholders do not pay gains on the transaction. Note that it is shares only.
· Class B Reorg: Asset purchase. If you buy 90% of the fair market value of net assets and 70% of gross assets and you use Bidder stock for consideration and Target liquidates and distributes the stock, it is not a taxable event.
· There are special rules for triangular mergers.

Exam will be part multiple choice or True/False, part essay.


Review Session – April 27
Exam:
· Series (8) of short essays (no strictly objective). Should be answered as briefly as possible. Be sure to answer them all.
· No hard word limits, however “brevity is enouraged.”
· A little more complex than the ones he answered in email. They aren’t short answer questions.
· Some will be a paragraph, some maybe a page. Shouldn’t need more than that.
· Test is restricted open book – can bring in course book, materials from website, statutes, notes, outlines, but no hornbooks, etc.
· Unlike the Corps exam, this is very short.
· He’ll send around a sample short question.

Topics Overview:
· Different structures of business combinations:
· Statutory Mergers
· Standard (Forward Merger; reverse merger is where small merges into big)
· Consolidation: New corp. created and both previous ones merge into it.
· Forward Triangular
· Reverse Triangular
· Stock Purchase
· Take over company by buying all shares
· Can be negotiated or not.
· Can be friendly or not.
· Often times tender offers are followed by a statutory merger as a mop-up transaction.
· Asset Purchase
· A little more involved in considering rights in that you have to know when it’s triggered.
· Look at Gimbel, Katz, Hollinger, etc.
· Voting/Appraisal rights in a transaction
· Know how they are perfected.
· You usually have to tell the company before the vote that you intend to exercise your appraisal rights.
· You can’t vote for the transaction.
· Must petition afterwards.
· Discussed Valuation:
· Weinberger opened up the appraisal process to any legitimate valuation process
· Largely admitted present value discounting.
· Corporate Opportunities (Cavalier)
· Typically statutes say that valuation doesn’t count the value brought by the merger, but courts interpret this to mean that only speculative elements are left out.
· De Facto Merger Doctrine
· People are arguing that some transaction really is a merger in fact, even if not in formality.
· If they convince the court that it should be treated as a merger, then voting/appraisal rights should kick in.
· DE doesn’t like this doctrine.
· Really appears in two circumstances:
· To get appraisal rights
· To allow creditors to get to the surviving corporation.
· Successor Rights and Liabilities:
· Statutory Mergers
· May constitute invalid transfer of patent. (courts split)
· Non-assignment clauses.
· Change of control clauses.
· Share Purchases
· No issue with non-assignment clause.
· Change of control clause clearly implicated here.
· Asset Purchases
· Unambiguously a transfer for purposes of a non-assignment clause.
· Big issue is whether liabilities transfer as well.
· Particularly contingent (tort) liabilities.
· Generally no liabilities transfers, but there are substantial exceptions.
· Acquisition agreement and related documents.
· What is a LOI, what does it do, how can it get you into trouble, and how can you avoid this?
· NDAs
· Price and price adjustments
· Earn outs
· Floors/Ceilings/Collars
· Escrows
· Indemnifications
· Merger Agreement
· Description of Transaction
· Reps and Warranties
· Covenants
· Conditions to Closing
· Termination/Indemnification
· Materiality Qualifiers
· Reps & Warranties – e.g. if you represent that certain statements are all correct, target will want to put in a qualifier forgiving immaterial mistakes.
· Covenants – Materiality qualifiers forgiving immaterial deficiencies.
· Materially Adverse Effects/Changes clause – If things economically look really different by time of closing, Bidder can walk.
· Share Purchases (Williams Act & State Anti-Takeover Statutes)
· Street sweeps typically not a tender offer.
· Understand state provisions
· Fairness Provisions (Thrown out as violating commerce clause)
· Control Share Acquisition Provisions
· Business Combination
· Fiduciary Duties
· Redemption Rights

People’s Questions:
· If private co buying public co, in terms of appraisal rights:
· Lost under market out, but given that you’re getting cash they are NOT restored under the MBCA, but the ARE under DE.
· Binding Share Exchange
· Results basically the same as reverse-triangular merger
· Innovation of the MBCA. Reverse-Triangular is a lawyers’ creation, and MBCA is exactly the same in terms of the rights etc. 
· Despite this, it’s hardly ever used because old ways die slowly.
· Weinberger says that any time you are going for money, it has to go to an appraisal hearing.
· Later decisions have backed off from this. They seem to say that anything involving the procedure of the merger/process may be brought under a separate action.
· In fact, you can bring both simultaneously, and they may require you to drop one before time of trial.
· If you botch the timing for appraisal, you may be able to get a process claim.
· Note, however, that fair process claims also allow you to get injunctions etcx.
· Further, fair process is hard to argue, particularly in cases of things like short-form mergers.
· “How can you argue unfair process when the statute specifically allows an unfair process?”
· 
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