BU School of Law – E-Commerce Law Syllabus, Fall 2009 – 9/3/2009


BOSTON UNIVERSITY LAW SCHOOL

Fall Semester  2009
“E-Commerce Law for the Business Lawyer”
Thursdays, 4:20 P.M. – 6:20 P.M.
Room 1470A
Val Gurvits
vgurvits@bostonlawgroup.com
617-426-6804

Course Outline and Syllabus
All students should subscribe to the BNA's Internet Law News e-mail at ecommercecenter.bna.com
	Date
	Topics:

	
	

	Sept. 3
	1.
Overview of E-Commerce Law for the Business Lawyer: Cyberspace Issues, Patents, Copyrights, Trade Secrets & Trademarks

	
	

	Sept. 10
	2.
Intellectual Property and the Organization of the Entity:  Relationships among Employees, Consultants, Customers and Vendors; Assignment of Inventions, Noncompetition, Non-Disclosure and Non-Solicitation Agreements. Cases: Copyright - CCNV v. Reid, 490 US 730 (Sup. Ct. 1988); Trade Secret - Jet Spray Cooler, Inc. v. Crampton, 282 N.E.2d  921 (Mass. 1972);  J.T Healy & Son, Inc. v. James A. Murphy & Son, Inc., 260 N.E.2d 723 (Mass. 1970), Eastern Marble Products Corp. v. Roman Marble, Inc.,  364 N.E.2d  799 (Mass. 1977); Non-Competition - Kroeger v. Stop & Shop Companies, Inc.,  432  N.E.2d  566 (Mass. App. 1982), Marcam Corp. v. Orchard,  885 F.Supp.  294 (D.Mass. 1995), Marine Contractors Co., Inc. v. Hurley,  310  N.E.2d  915 (Mass. 1974), Unique and Unusual Case Theories - Augat, Inc. v. Aegis, Inc.,  565  N.E.2d  415 (Mass. 1991), Application Group v. Hunter Group,  61 Cal.App.4th 881, 72 Cal.Rptr.2d 73 (1998), Inevitable disclosure - Pepsico, Inc. v. Redmond, 54 F.3d 1262 (7th Circuit 1995)

	
	

	Sept. 17
	3.
“Click Wrap” Licensing; Electronic Signatures in Global and National Commerce Act (“E-Sign”). Book: pp 100-103, 419-485.  Cases: Groff v. America Online, 1998 WL 307001, Vault v. Quaid, 847 F.2d 255 (5th Cir 1988), Arizona Retail v. Software Link, 831 F.Supp. 759 (Ariz. 1993), Step-Saver Data Systems, Inc. v. Wyse Technology, 939 F.2d 91 (3rd Cir. 1991), ProCD, Inc. v. Zeidenberg, 86 F.3d 1447 (7th Cir. 1996), Hill v. Gateway 2000, Inc. 105 F.3d 1147 (7th Cir. 1997), i.Lan Systems v. Netscout Service Level Corp., (Jan. 2, 2002) 

	
	

	Sept. 24
	4.
Internet Issues, Domain and Trademark Registrations and Disputes, Multimedia Licensing and Trademark Licensing (Guest speaker: Deborah Peckham).  Book: pp 767-787, 807-819 Cases: Northern Light Technology, 97 F. Supp.2d. 96 (D. Mass. 2000), Northland Ins. Co. v. Blaylock, 115 F. Supp. 2d 1108 (D. Minn. 2000), Niton Corp. v. Radiation Monitoring Devices, Inc., 1998 WL 812685 (D. Mass. Nov. 18, 1998), Playboy Enterprises v. Welles, 7 F. Supp. 2d 1098 (S.D. Cal. 1998), Brookfield Communications v. West Coast Entertainment Corp., 174 F.3d 1036 (9th Cir. 1999), Hotmail Corp. v. Van$ Money Pie, 1998 WL 388389 (U.S. District Court, N. D. Cal), Articles: www.fmew.com/archive/cybersquat/index.html (ACPA) and www.heise.de/tp/english/inhalt/te/8695/1.html (UDRP)


	Oct. 1
	5.
Licensing:  License Grants, Warranties, Indemnification, Hybrid Licensing, Cross-Licensing, Licensing to End-Users (Terms of Use Agreements), Value-Added Resellers (VARs), Original Equipment Manufacturers (OEMs) and Distributors; Internet Licensing Agreements.  Book: pp 13-17, 807-819.


	
	First Paper Due (Oct. 8)


	Oct. 8
	6.
E-Bay v. Bidder’s Edge; Framing, Crawling, Hyper-linking, and Trespass (Spam) (Guest speaker: Sean Ploen) Book: 108-113  Cases: Futuredontics Inc. v. Applied Anagramics Inc., 45 U.S.P.Q.2d 2005, Ticketmaster Corp. v. Tickets.Com, Inc., 2000 WL 525390 (C.D.Cal. 2000), eBay, Inc. v. Bidder's Edge, Inc., 100 F.Supp.2d 1058 (N.D.Cal. 2000), Ticketmaster Corp. v. Tickets.com, Inc., 2000 WL 1887522 (C.D.Cal. 2000), Intel Corp. v. Hamidi, 1 Cal.Rptr.3d 32 (Cal., 2003) Also: Unsolicited Commercial Electronic Mail Act of 2001 (UCEMA).

	
	

	Oct. 15
	7.
Web Hosting and Web Linking Agreements; ASP Model.  The Impact of Traditional and Emerging Intellectual Property Laws on E-Commerce.  Book: 823-872  Cases: RealNetworks, Inc. v. Streambox, Inc., 2000 WL 127311

	
	

	Oct. 22
	8.
Strategic Alliances and Intellectual Property Issues;  Security Interests in Intellectual Property; Venture Capital Financing and IP.  Cases: In re Peregrine Entertainment, 116 B.R. 194 (C.D.Cal.1990),  In re AEG Acquisition 161 B.R. 50 (1993), In re Together Development 227 B.R. 439 (1998) 



	Oct. 29
	9. 
Antitrust Issues and Patent and Copyright Misuse  Book:  pp. 123-232 Cases: In re Independent Service Organizations Antitrust Litigation (aka CSU v. Xerox) 203 F.3d 1322; Intergraph Corp. v. Intel Corp. 195 F.3d 1346, Illinois Tool Works Inc. v. Independent Ink, Inc.


	Nov. 5
	10.
The Impact of Patent Law on E-Commerce – Business Method Patents  Book: pp. 489-539, 623-642, Cases: State Street Bank, 149 F.3d 1368, AT&T v. Excel, 172 F.3d 1352 (Guest speaker: TBD) 



	Nov. 12
	11.
Liability on the Internet:  How to Protect a Website from Third-Party Liability.


	Nov. 19
	12. Current and not so current litigation:  Google, Napster, MP3, etc., Consumer Privacy in the E-Commerce Marketplace; Privacy Policies  Book: pp. 103-107, 21-93


	
	Second Paper Due (Dec. 10)

	
	

	Dec. 3
	13.
Re-cap, current cases

	
	


Course Work and Grade Allocation:

1.
Class participation, leadership in discussion groups:
40%
2.
Two (2) memoranda (the first 5-7 pages and the second 7-10 pages)


on selected issues (25% for first memo and 35% for the second)

60%


Adjunct Professor:


Val Gurvits


Boston Law Group, LLP


20 Park Plaza, Suite 637


Boston, MA 02116


617-426-6804


vgurvits@bostonlawgroup.com

Suggested Topics for Memos:

1. Is “continuing” employment sufficient consideration to enforce a nonsolicitation covenant (of customers and employees) in Massachusetts?

2. Are “Shrink Wrap” or “Click Wrap” license agreements enforceable under Massachusetts law?  If so, what are the conditions for enforcement?

3. Is “reverse engineering” permitted under the Copyright Act or applicable case law?

4. Memo on perfection of security interests in patents, trademarks  and copyrights under current law, including California case law.

5. Memo on the rights of a licensee of intellectual property when the licensor files for bankruptcy; what are the rights of licensor and licensee.

6. Perfection of trademarks and domain names under current law and status of conflicting mark holders; resolution of disputes between domain name holders and trademark owners.

7. Memo on minimum requirements for a written document sufficient to transfer a copyright from an independent contractor to the entity that hires the contractor.

8. Memo on requirements for joint inventorship under patent law and joint ownership under copyright law; what are the rights of owners and licensors/licensees.

9. Memo on whether “framing” or “hyperlinking” to another party’s Web site in your own Internet site is a violation of trademark, unfair competition or copyright law, and what is, if any, permissible “framing” or hyperlinking tactics?

10. What is copyright misuse and what are the antitrust considerations?

11. How can a company prevent third-party’s from sending un-solicited e-mail to the company’s e-mail address?  I.e. – how can a company protect itself against being SPAM-ed?

12. What options does a company have to take away from a third-party an Internet domain name that contains the company’s trademark?

13. How do Delaware courts (under Delaware law) distinguish “best efforts” versus “reasonable”, “commercially reasonable” or “good faith efforts” contract clauses.  What level of diligence must a party meet in order to meet each of these standards?

14. Memo on how a “residuals” clause in a confidentiality agreement affects litigation arising out of the use of confidential information covered by such an agreement.
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